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This book is largely the result of the author's studies 

in the law relating to telephone companies, made as legal 

editor of the AMERICAN TELEPHONE JOURNAL 

during the last four years. The book is intended not 

\ for practicing lawyers so much as for persons actually 

r'^ engaged in the telephone business. It, therefore, does not 

p. attempt to be exhaustive, but seeks rather to place in 

compact and concise form such legal information as will 

be of value to the practical telephone man. 

There will be found to be quite a number of citations 
to legal authorities throughout the book, but these have 
not been multiplied more than was deemed necessary to 
establish the propositions laid down, except, perhaps, on 
the question in what States telephone lines in the high- 
way are held to be an additional burden upon the abutting 
property, and in this connection I have attempted to 
give reference to a decision in each State where the 
I question has been passed upon. Quite a thorough ex- 

^ amination of the statutes of different States has been 

^ made and reference had to them during the course of 

the work. 

J A. H. MoMILLAN. 

» April 9, 1907. 
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CHAPTER I. 

The Choice of a State from which to Secure a 
Charter. 

§ 1. Foreign and domestio corporationfl.— The first ques- 
tion that presents itself in the organization of a tele- 
phone company is the choice of State from which to 
obtain a charter. Just what the charter is and what it 
should contain, will be the subject of future discussion. 
The subject matter of this chapter will be a consideration 
of whether it is better to incorporate in the State in 
which the company expects to carry on its business, or to 
seek incorporation in some other State. A corporation 
organized in a State other than that in which it operates 
is, as to the State in which it operates, a foreign cor- 
poration. A corporation organized under the laws of 
the State in which it is engaged in business is known 
as a local or domestic corporation. Stated again . and 
in legal phraseology, the first question presented is 
whether to organize as a domestic or foreign corporation. 

§2. General reasons in favor of domestic incorpora- 
tion. — ^The general and underlying reason in favor of 
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domestic organization is the same that enables the 
citizen and resident of a community to do better in busi- 
ness than a foreigner and non-resident. Within the State, 
a domestic corporation is a citizen and has certain powers 
and privileges as a matter of right. Like the individual, 
it has, as the concomitant of its citizenship, the sympathy 
and fellowship of its fellow citizens, and this means much 
for corporations that, like telephone companies, have to 
rely upon the favor of the public for franchises and 
privileges. Outside of the State of its organization, 
a corporation will always encounter a certain amount of 
prejudice and hostility which is, no doubt, a survival of 
the ancient times when every alien was an enemy and 
the meeting with him was an occasion for combat. So 
it will also be found more difficult to obtain a franchise 
or right of way for a foreign corporation than for a 
domestic one. Moreover, the legal situation of a foreign 
corporation is not so good as that of a local corporation. 
Outside the State of its organization, a corporation must 
rely on interstate comity for its privileges, and other 
States may refuse to recognize it as a corporation, or 
deny it the right to sue in the State courts, or may con- 
sider it a partnership, if sued, and may even prevent it 
entirely from doing business, except so far as it is en- 
gaged in interstate commerce. Although any of these 
things might be done to the disadvantage of a foreign 
corporation, there is little actual danger of a State taking 
such a course, because if it did its own corporations 
would be subjected to like treatment in other States where 
they are doing business. The laws of a number of 
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States, as those of Georgia, provide that foreign cor- 
porations shall be recognized only so long as the same 
comity is extended by laws of other States to domestic 
corporations. While it is, therefore, the general rule 
that incorporation in the State in which business is to 
be carried on is more desirable, the question may in 
each case be considered upon its merits, with regard to 
the liabilities imposed upon, and the privileges given to, 
corporations and stockholders in the home State, 
and the immunities granted to, and liabilities exacted 
&om, foreign corporations doing business therein. 

§3. Advantages of domestic corporations in use of 
streets and highways. — The chief interest for telephone 
companies is whether, by the statutes of the local State, 
more favorable rights to the use of streets, roads, high- 
ways, public lands and waters are granted to domestic 
corporations than to foreign. If they are, this should 
decide the question in favor of domestic organization. 
In general, the statutes of the different States make no 
distinction as to the use of streets and highways; the 
laws of some States, such as Arkansas, expressly extend- 
ing to foreign companies the right to use the public 
highways and streets. In Kentucky, foreign corporations 
have a right over public lands except in towns and cities, 
but an example of how burdensome the laws can be 
made upon foreign companies in this regard is found 
in Connecticut, where foreign companies must obtain a 
special charter of permission from the General Assembly 
and also a finding by the Superior Court or a judge 
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thereof, of public convenience and necessity, before they 
can use the streets and highways. In a number of 
States the right of foreign corporations to hold lands is 
very much restricted, and the question might arise, in 
those in which such companies are not expressly given 
the right to acquire rights of way over private property, 
whether they could own such rights of way at all. 
Closely allied to this right is that of taking property by 
condemnation proceedings under the power of eminent 
domain, and, while in some states this right is expressly 
conferred upon foreign corporations, it may, except 
where so conferred, always be questioned. The right is 
seldom denied to domestic telephone corporations. 

§4. Liability upon stockholders in domestic corpora- 
tion. — ^Another important point to be considered, is 
whether the State imposes any liability on stockholder! 
in addition to the liability for unpaid stock, and whether, 
if such extraordinary liability is imposed, it can be 
avoided by organizing as a foreign corporation. In Cali- 
fornia, each stockholder is liable individually for such a 
proportion of the company's debts and liabilities as the 
amount of stock owned by him bears to the whole of 
the subscribed stock. The liability of stockholders of 
foreign corporations is the same. In Connecticut, a 
stockholder is jointly and severally liable to creditors 
for any debt due or contracted during his holding to the 
extent of 25 per cent, of the amount of stock held, the 
liability being that of guarantor. In some States, such 
as Michigan and Wisconsin, stockholders are personally 



8TATB FROM WHICH TO SECURE CHARTER, 5 

liable for all labor performed and materials furnished 
the corporation during the time they are stockholders. 

§ 6. Advantages of foreign incorporation; right to sue 
in Federal Oourt. — We will now consider some of the 
advantages of organizing as a foreign corporation. One 
such advantage is the right to sue in the Federal courts, 
which are, as a rule, more free from local prejudice than 
State courts. In one State, Indiana, a foreign corpora- 
tion is forbidden to commence suit in a Federal court 
on any contract made in the State, or liability accrued 
therein, or to transfer any such action from a State to 
a Federal court except by appeal. The penalty is the 
forfeiture of the right to do business in the State or to 
hold real property or liens therein. 

§6. License to foreign companies to do business in 
State. — The fact must not be overlooked that the laws 
of all States now require in substance that to obtain a 
license to do business, a foreign corporation must file a 
certified copy of its charter with the Secretary of State 
or ot&cer corresponding thereto, together with the pay- 
ment of a fee, and must appoint that ofiicer Its agent for 
the purpose of being served with notices or process in 
the State. Reports are also required to be made annually 
and in most States the same fees paid that would be re- 
quired of domestic corporations. Some States, like Mis- 
souri and Colorado, require a larger license fee of foreign 
than of local corporations. Nearly all States require the 
same franchise fees of a foreign as of a domestic corpora- 
tion, so that such a corporation has to pay these fees 



6 TELEPHONE LAW, 

twice, once in the State of incorporation and again in the 
State where business is to be carried on. 

§ 7. Other qaestioiui to be considered.— There are fre- 
quently other questions to be considered in determining 
whether to organize as a foreign or domestic corporation. 
It will sometimes be found that the cost of incorporating 
in the home State is so high on account of the franchise 
fees required that organization in a foreign State where 
fees are lower is desirable. Thus a company with a 
capital stock of $500,000 would have to pay a very con- 
siderable fee in Pennsylvania, amounting to over $1,600. 
The same company could organize as a foreign corpora- 
tion for $75 by applying to Delaware, a neighboring 
State. It might be thought desirable to commence busi- 
ness before any large portion of the capital stock had 
been paid in, but the laws of the domestic State might 
prohibit it. Then foreign incorporation could be sought 
as a way of escape. The incorporators might wish to 
issue stock for services in promoting the company, but 
such a proceeding might not be allowed by the local 
statutes. Here again, the difficulty could be overcome by 
foreign organization as, also, if the corporation were to be 
organized with a view to subsequent consolidation with 
another company or to hold stock in another company and 
the power to do so could not be acquired by organizing 
under the laws of the home State. Perhaps the laws of 
the local State limit the bonded indebtedness to less than 
the contemplated company needs to assume in order to 
do business. Belief could again be sought by organizing 
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outside the State where business is to be done. The plan 
of organization might include the issuance of preferred 
stock and the laws of the domestic State prevent it. 
Here similar relief is available. Again, the telephone 
company may intend to operate in two or three adjacent 
States and, not desiring to incorporate in each, must, as 
to one or more, organize as a foreign corporation. Other 
statutory points that may give rise to a desire to seek 
foreign incorporation are the duration of the corpora- 
tion ; whether stock dividends are permitted ; legislative 
control over corporations; liability of stock to assess- 
ment and so forth. If, from a weighing of all advantages 
and disadvantages, the organization of the company as a 
domestic corporation has been determined upon, investi- 
gation need go no further. If, however, the organization 
of the company as a foreign corporation seems desirable, 
the question then arises, to what outside state should 
application for a charter be made. 

§ 8. Considerations to guide in selecting foreign State. — 

If foreign incorporation has been determined upon, there 
are a number of provisions to be looked at in the laws of 
the foreign State before selecting. Among these are 
whether corporations may be formed to operate tele- 
phone lines outside the State; the franchise fees re- 
quired; the number of persons required to incorporate; 
place for meetings of directors and stockholders ; whether 
stockholders and directors must be residents of the state 
of incorporation; whether an office must be kept in the 
incorporating State; whether corporate books may be 
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kept ontside the State; possible liabilities of directors 
and stockholders; provisions for the protection of minor- 
ity stockholders; the taxability of stock and bonds, in- 
dnding liability to collateral inheritance tax; and the 
possible forfeiture of corporate franchise for non-user. 
Some of the principal provisions above mentioned will 
be discussed separately. 

§ 9. Bight to operate outside incorporating State.— It is 

essential that by the laws of the foreign State, corpora- 
tions organised thereunder should have the right to op- 
erate telephone lines outside the State of their organiza- 
tion. The laws of three States, Delaware, Georgia, and 
Maine, expressly permit corporations to be formed for 
this purpose. In some other States, corporations are 
formed under the general incorporation law, and may 
be organized for the purpose of transacting any lawful 
business anywhere in the United States. Under such 
provisions, there would be no question concerning the 
power we are discussing. In States, however, where tele- 
phone companies are organized under statutes especially 
dealing with their organization, and the power granted 
extends no further than 'Ho erect and maintain telephone 
lines and do a telephone business in the State/ ^ it would 
at most be a doubtful question whether telephone com- 
panies could be organized to do business in other States. 
This question, therefore, should be carefully investigated 
by competent counsel before the foreign State is selected. 

§ 10. Franchise fees.— The franchise fees required are 
always an important consideration in the selection of a 
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State, because they determine largely the cost of incor* 
poration. Tho incidental expenses, such as fees for filing,, 
and acknowledgments, counsel fees, and the cost of cor- 
porate equipment, either will not vary much with the 
different States, or do not depend upon provisions of 
law, but the franchise fees, both initial and annual, pro* 
vided by law, will be found to vary greatly. For cor- 
porations with a capital of $5,000 or under, the variation 
is but slight and the selection of a State in which to in- 
corporate for such an amount should not be allowed to 
depend upon the charter fees, which would seldom ex* 
ceed $50. When the capital stock of the corporation is 
to be over $5,000, the franchise fees become of greater 
importance, but in no case should really material ad- 
vantages be sacrificed for the sake of an immaterial 
saving in fees. 

§ 11. Table of franchise fees. 

A satisfactory table of annual franchise taxes cannot 
be given because the amount of such taxes in many of 
the States depends on varying conditions which cannot 
well be made to appear in a general classification. There 
are also in each State a number of filing and entry fees 
to be paid to the Secretary of State or similar officer in 
addition to the franchise fees. In amounts they range 
from $3 in South Dakota to $27.50 in Kansas. 

§ 12. Number of persons required to incorporate.— The 
number of persons required to incorporate varies from 
two to seven in different States. This is in no case a 
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determining question, because ''dummy'' incorporators 
can always be obtained to hold one share of stock for the 
purpose of organizing. 

§ 13. Besidence of stockholden and directors; principal 
office. — ^The questions of whether stockholders and direct- 
ors must be residents of the State of incorporation; 
where meetings of directors and stockholders must be 
held ; whether an office must be kept in the incorporating 
State, and whether the corporate books may be kept out- 
side the State, are very closely connected. It is some- 
times required that a majority of the stockholders be 
residents of the State of incorporation ; in other States it 
is required that one, two, three, or a given proportion of 
the stockholders be residents, while elsewhere there is 
no provision on the subject at all, and all of the stock- 
holders may be non-residents. Any difficulty which arises 
from such provisions may be obviated by the use of the 
*' dummy" stockholder. A residence qualification upon 
the residence of directors is less common. It is usually 
provided that an office must be kept in the State of in- 
corporation, and meetings of directors and stockholders 
must be held there. There are some exceptions to this 
rule, as in Alabama, where stockholders* meetings may 
be held out of the State with the written consent of all 
Alabama stockholders, acknowledged and recorded in the 
Secretary of State's office. In Delaware, meetings of both 
stockholders and directors may be held out of the State 
if so provided in the by-laws. In Maine, Massachusetts, 
Pennsylvania and Colorado, directors may meet out of 
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the State. Corporate stock and transfer books are usually 
required to be kept within the State of incorporation. 

§14. Protection of minority stockholders; taxes and 
forfeiture. — ^The possible liabilities of stockholders and 
directors have already been touched upon in considering 
whether it is more advantageous to organize as -a foreign 
or local company. Provisions for the protection of minor- 
ity stockholders are always important. It is secured by 
allowing voting for directors to proceed upon what is 
called the cumulative sjrstem, whereby a stockholder may 
either cast one vote for. each of the required number of 
directors or may cast for any one candidate the same 
number of votes he would be entitled to cast for all. This 
is provided for by law in Illinois, South Carolina, and 
South Dakota. In New York and New Jersey, such pro- 
tection may be secured by charter provisions. In Maine 
it can be had by by-law enactment, but this is not. ade- 
quate because the by-laws can be repealed at any time 
by the majority. This protection cannot be secured at 
aU in jurisdictions where special charter provisions are 
not permitted, as in Arizona or the District of Columbia. 
The taxation of stock and bonds is usually not a serious 
question because the general rule is that stock and bonds 
are taxable at the domicile of their owner. In both Maine 
and Delaware, they are subject to a collateral inheritance 
tax. In some States, such as Alabama and New Mexico, 
the non-use of the corporate franchise for a certain num- 
ber of years works its forfeiture. 
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CHAPTER n. 

What the Charter Should Contain. 

§ll^. What the charter it. — ^Before a corporation can 
have legal existence it must obtain from the State a formal 
written grant or authorization known as its charter. 
Charters are given in two ways; either by special act 
of the Legislature, or in accordance with general enabling 
statutes. The latter method is now the most common and 
in many States the creation of corporations by special 
act is prohibited by the Constitution. When organized 
under general law, a written application called the ar- 
ticles of association, or the articles of incorporation, is 
filed with the Secretary of State, the oflScial acceptance 
of which authorizes the parties to organize as a corpora- 
tion. In such case the provisions of the articles of in- 
corporation, or articles of association, by whichever name 
called, constitute the charter of the corporation, in so far 
as such provisions are authorized by the statute law of 
the State under which the corporation is formed. 

§ 16. Limitations upon contents of charter. — ^What the 
articles of incorporation must contain is provided in the 
general law under which the company is organized. 
Nothing less than the statements required by the law will 
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suffice. On the other hand, the law is clear that the ar- 
ticles of incorporation are allowed to contain only those 
statements which the statute requires. The incorporators 
are not at liberty to insert additional provisions, even 
though they wish to obtain more powers than the State 
confers, or to restrict the powers conferred by the stat- 
utes. Provisions not required to be inserted by the gen- 
eral law are absolutely void and their presence in the 
articles of incorporation do not aflfect in any way the 
powers or existence of the corporation. The only excep- 
tions to this are the laws of New York and New Jersey, 
which allow special provisions. 

§17. Details to be set forth in charter.— The details 
usually required to be set forth in the articles of incor- 
poration of telephone companies are as follows : 

1. The name of the corporation. 

2. The general route of the proposed line. 

3. The place from which and the place to which the 
line is to be erected. 

4. The capital stock of the corporation. 

5. The number of shares into which the capital stock 
is to be divided, and the par value of each share. 

6. The term of existence of the corporation. 

7. The number of directors. 

8. The names and residences of the directors for the 
first year. 

9. The names and post-office addresses of each sub- 
scriber and the number of shares each is to take. 

The above particulars are those required by the State 
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of New York. General Laws, Ch. XL, Art. VIII, Sec. 100. 
The provisions required by the different States vary, and 
can only be ascertained by an examination of the statutes. 
Other features sometimes required to be set forth are the 
length of the line, the counties through which the line 
shall run, a general description of the line, the estimated 
cost, the place where the principal office is to be located, 
and the term of existence of the corporation. Li many 
States telephone companies are organized under the same 
laws that govern the organization of corporations gen- 
erally, and in such States such points as the termini, the 
estimated length of the line and the names of the counties 
through which the line is to run need not be given. Under 
such general laws, however, the purpose of the corpora- 
tion must be set forth. When the organization is under 
a general statute peculiar to telephone companies, the 
organization under that law is usually considered as a 
statement that the purpose is to organize a telephone com- 
pany. Some of the features above mentioned will now be 
treated in detail. 

§ 18. Who may be corporaton. — The articles of incor- 
poration amount to a contract between the persons who 
execute the same, and for this reason a corporator must 
be a person capable under the general law of making a 
valid contract. This excludes minors and persons of un- 
sound mind. Under the common law a married woman 
did not have the power of contracting, and hence could 
not become a party to articles of association, but in most 
States the disabilities imposed upon a married woman at 
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common law have been removed and she accordingly may 
become an original member of a corporation. The ques- 
tion must, however, be determined by an examination of 
the law of the State. Alien friends, or persons who are 
citizens of other countries at peace with the United States, 
may become incorporators, but alien enemies are not per- 
mitted to become incorporators under a principle of 
public law that no contract between parties who are domi- 
ciled in belligerent countries can be valid. 

§ 19. The corporate name. — ^The corporate name is nec- 
essary to the existence of a corporation and was called by 
Lord Bacon '*the knot of their combination." The selec- 
tion of a corporate name is a matter of taste and policy . 
In most States there are no restrictions upon the selection 
of a corporate name, except a prohibition against con- 
flicting names. In a few States the prefix ''the" must 
introduce the name, and the word ''corporation" or 
"company" close it. In some states the word "incor- 
porated" or "limited" must follow. 

If the name chosen conflicts with the name of an exist- 
ing corporation, the Secretary of State is generally re- 
quired to refuse the charter. But when once selected, a 
corporate name becomes the property of the new cor- 
poration and the exclusive right to its use may be pro- 
tected in equity by an injunction restraining any other 
corporation of the same State from using it. This prin- 
ciple does not extend so far as to allow a foreign corpora- 
tion to contest in a domestic court the right of a domestic 
corporation to its name. Hazelton Boiler Co. v. Hazelton 
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Tripod Bofler Co., 142 El., 494 ; 30 N. E., 339. Nor would 
the principle permit a domestic corporation to restrain a 
foreign corporation licensed to do business in the do- 
mestic State from the use of its own corporate name. In- 
ternational Trust Co. V. International L. & T. Co., 153 
Mass., 271 ; 26 N. E., 693 ; 10 L. B. A., 758. 

Usually a change in corporate name may be effected by 
sji amendment to the charter. In some States, as in New 
York, formal court proceedings are necessary. 

§ 20. General route, termini, estimated length and cost 
— ^Where the statute requires that the articles of incor- 
poration shall state the general route, termini, counties 
through which the proposed line is to be erected, esti- 
mated length and cost, care should be taken to make the 
statement full enough to cover everything that the com- 
pany may wish to do, because the statements in the 
articles constitute a limitation upon the power of the cor- 
poration in these particulars. The company could not 
build a line longer than that estimated in the articles, nor 
could it have different termini from those mentioned, nor 
«nter any county not set forth in its certificate of incor- 
poration. If the company wished to vary from the speci- 
fications of its articles after they were once filed, amend- 
ments would be necessary to permit any variation. 

§21. Corporate purposes.— When the corporation is 
<diartered under an act for the organization of telephone 
companies, or similar statutes, a statement that the ar- 
ticles ''are entered into for the purpose of organizing a 
corporation under this act" is often all that is required. 
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and in some such cases no formal statement at all is re- 
quired, the fact of organization under the particular act 
being all that is deemed necessary. But when the corpo- 
ration is organized under broader statutes which cover 
the organization of corporations not limited to a tele- 
phone and telegraph business, the statement of corporate 
purposes is very important. The statement of such pur- 
poses determines the power of the corporation, since a 
corporation, unlike an individual or a partnership, may 
perform only those acts authorized by its charter. In 
setting forth the corporate purposes, the statement should 
be comprehensive enough to include everything the tele- 
phone company is likely to wish to do. A suggestion for 
such a statement is as follows: "To construct and main- 
tain lines of wire or other material for use in the trans- 
mission of telegraphic messages, along, over, across or 
under any public or private places, streets and highways, 
and across or under any of the waters in this State, with 
all necessary erections and fixtures therefor ; to construct, 
provide and furnish instruments, devices and facilities 
for use in the transmission of such messages, to construct, 
maintain and operate telephone exchanges and stations, 
and generally to conduct and carry on the business of 
providing and supervising communications by telephone, 
and also the business of furnishing messenger service 
in cities and towns, and to purchase and hold all real 
property necessary to carry out the purposes of this or- 
ganization." The authorization to carry on business for 
a certain purpose carries with it, as a matter of course, 
the right to do everything necessary and proper to eflfect 
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that purpose. Acts not specified among the charter pow- 
ers or not necessary to effect the charter purposes^ are 
beyond the powers of the corporation, or ultra vires. 

§22. The capital stock and its shares.— The charter 
must always contain a statement of the full amount of 
the capital stock, the number of shares into which the 
capital stock is divided, and the par value of each 
share. The par value is usually the same for all the stock, 
although not necessarily so. If the corporation is to be 
organized with a capital of $100,000 with shares of the 
par value of $100, a sufScient statement would be that 
the capital stock was to be $100,000, divided into one 
thousand shares of the par value of $100 each. Any 
classifications of the stock should also be clearly set forth 
in the charter. The most common classification is that 
of common and preferred stock. The preferred stock 
may be divided into different classes, depending upon 
precedence in, or amount of, dividends, participation in 
assets or in dividends beyond preferred dividends, or re- 
demption features or voting powers. Unless otherwise 
stated, preferred stock has all the privileges of common 
stock, and if any of its rights are to be denied, such limi- 
tation must be clearly expressed in the articles of associa- 
tion. It is usual to print upon the face of the certificates 
of preferred stock the entire charter clause concerning 
the rights of such stock, so this should be framed in un- 
mistakable and unambiguous terms. 

§23. Principal office.— Usually the place where the 
principal ofiSce in the State of organization is to be lo- 
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cated must be definitely set forth. In New York the 
borough, city and county only need be given. The prin- 
cipal o£Sce is generally the place for holding meetings of 
stockholders and directors and is the place where legal 
process may be served on the corporation. 

§ 24. Term of existence. — ^The term of existence would 
usually be stated at the maximum allowed by the statutes. 
The periods allowed vary from twenty to fifty years, and 
in many States the duration of the corporation may be 
made perpetual. When the statutes permit perpetual dura- 
tion, advantage should be taken of it, as it avoids the 
necessity for re-incorporation at short periods 

§25. Directors. — ^Directors must usually be stockhold- 
ers, although such was not the rule at the common law. 
In New York, upon proper waiver by charter or by-law 
provisions, persons not stockholders may be elected as 
directors. It is usually prudent to elect stockholders as 
directors, even though it is not required by law. It is 
usually provided that one or more directors shall be resi- 
dents of the State of incorporation. In some States, such 
as Maine, New Jersey and South Dakota, persons will be 
found whose business it is to supply directors for non- 
resident corporations. Any person competent to be a 
stockholder would be eligible as a director. The minimum 
number of directors is usually stated in the law. The 
exact number should be fixed by the charter, and in so 
doing it will be found wise to restrict the number of di- 
rectors so that the board may not be unwieldy or diflS- 
cult to get together. The authority of the directors is 
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practically supreme on all snbjects connected with the ' 

management of the corporate affairs. Where special Q 

charter provisions are permitted, the power of the direc- ^ 

tors may be limited in the charter in such particulars as ? 

is thought desirable. Where special charter provisions S 

are not allowable these restrictions may be placed in the \ 

by-laws. The restrictions in the by-laws are of less sta- i 

bility than those in the charter, as the latter are not ! 
easily changed. 

§26. Special provisions. — Where special charter pro- 
visions are permitted, any provision which the incorpora- 
tors may choose to insert for the regulation of the busi- 
ness and for the conduct of the corporation, and any pro- « 
visions creating, defining, limiting and regulating the 
powers of the corporation, or its directors and stockhold- 
ers, may usually be inserted, providing such provisions 
are not inconsistent with the act of incorporation itself. 
Special charter provisions are permitted in Delaware, 
New York and New Jersey, among other States. Under 
the head of special provisions are usually included 
such features as cumulative voting, classification of stock, 
classification of directors, limitations upon directors' 
power of incurring obligations and limitations upon the 
voting power, or on salaries, and provisions authorizing 
the accumulation of a reserve fund. 

§ 27. Executing and filing of articles.— Each of the in- 
corporators must sign the articles of incorporation and 
acknowledge them before a notary. Although statutory 
provisions differ in different States, the articles must 
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usually be filed with the Secretary of State, accompanied 
by necessary fees, and must also be filed with the clerk of 
the Circuit Court for the county in which the company's 
principal office is to be located, either before or after 
filing with the Secretary of State. Upon the filing of the 
articles and their acceptance by the Secretary of State, 
the corporation comes into existence. The Secretary of 
State is usually required to famish a certified copy of the 
articles, which becomes legal evidence of the incorpo- 
ration. 
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CHAPTER m. 
Obqanizatiok Code op By-Laws and Reoulatioks. 

§ 28. Definition and effect. — ^A by-law is a rule or regu- 
lation established by a corporation as one of the incidents 
of its existence, for its internal government, or for the 
government of its officers and members in the manage- 
ment of its affairs as among themselves. The by-laws 
should be distinguished from the rules and regulations 
which a corporation establishes for the government of 
those doing business with it, such as the rules laid down 
by a telephone company for the regulation of its sub- 
scribers in their business relations with the corporation. 
The members of the corporation are conclusively pre- 
sumed to have knowledge of its by-laws and, if made in 
conformity with the charter or governing statute, they 
are as binding upon the individual members of the cor- 
poration as any public law of the State. In fact, a cor- 
porate by-law operates as a contract among the members 
of the corporation, and between the corporation on one 
side and the members on the other. 

§ 29. Power to make by-laws.— Every corporation pos- 
sesses the inherent power to make all necessary rules and 



ORGANIZATION CODE. 23 

regulations for its goveminent and operation. This power 
exists according to the principles of the common law 
even though such power is not expressly conferred hj its 
charter or by the general law under which the corporation 
is organized. Express authority to make by-laws is, 
however, generally included among the power enumer- 
ated in the general law under which the corporate body 
is created ; but if, when the charter or governing law con- 
tains such an express grant of power, the grant is by 
terms limited to specified cases or specified purposes, the 
grant will operate as a restriction upon the power of the 
corporation to establish by-laws, and the by-laws enacted 
must be limited to the specified cases and specified pur- 
poses mentioned. A failure of a corporation to adopt by- 
laws, when the power to do so is expressly conferred, 
will not render void any acts of the corporation other- 
wise valid. 

§ SO When and how adopted.— The by-laws, general 
statutes under which the corporation is organized, and 
the provisions of its charter, are the three bodies of law 
by which the corporation is governed. The general stat- 
utes and charter are in existence at the time of the first 
meeting of the corporation. The by-laws should then be 
enacted, although, so far as their validity is concerned, 
they may be enacted at any subsequent meeting. 

Unless the general law or articles of incorporation con- 
fer the power of making by-laws upon some other body, 
this power can only be exercised by the stockholders. 
Even when the power is expressly conferred upon some 
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other body than the stockholders, the stockholders may 
still exercise it, and any by-law reg^alarly passed by the 
stockholders will be valid unless the statute has in ad- 
dition expressly deprived them of this power. In New 
Jersey and States whose corporation laws are modeled 
after hers, the charter may be so worded as to ^ve 
tihe directors power to make and alter by-laws. In 
New York, the directors are, by statute provision, 
given the power to adopt any by-laws not inconsistent 
with those already adopted by the stockholders. The 
wisdom of conferring this power upon the direct- 
ors, as done by the New Jersey law, is doubtful, as it 
places the entire control of the corporation's method of 
doing business in the Board of Directors. The provision 
of the New York statute is as far as it seems safe to go. 

The by-laws must always be adopted at a regularly 
called meeting of the body in whom the power to enact 
them vests, and to render the adoption valid there must 
be present a quorum, which, unless otherwise provided, 
is a majority of the stock of such body. Where the stock 
subscription has not been entirely paid up, this means 
a majority of the holders of the subscribed shares and 
not a majority of the entire capital stock. 10 Cyc, 355. 

The rule of the common law is that where a body 
is composed of an indefinite number of persons a quorum 
consists of those who assemble at any meeting regularly 
called, although such number may be a minority of the 
whole. This rule does not apply to joint stock corpora- 
tions where the rule of voting is by shares, although it 
does when the rule of voting is otherwise. 10 Cyc, 330. 
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In adopting by-laws, the shareholders are acting in their 
constituent character. 

The by-laws should usually be prepared prior to the 
first meeting of the stockholders, and at that meeting^ 
read, discussed and adopted. A proper method is to read 
each section, adopt it by vote, and, when all sections 
have been voted upon, adopt the by-laws as a whole. 

§ 31. Bequisites and validity.— By-laws which are con* 
trary to the charter or general law under which the cor* 
poration is organized are void. Neither may they at- 
tempt to enlarge the powers granted by the charter or 
governing law. So, also, by-laws must not be contrary 
to the law of the land nor to the Constitution of the State 
or the United States. They must operate equally upon 
all persons of the class which they are intended to gov- 
ern. They must not attempt to disturb vested rights of 
the members of the corporation, nor can they make mem- 
bers liable for corporate debts. They must not operate 
retrospectively, nor be unreasonable, oppressive or ex* 
tortionate. As a general rule, by-laws which operate in 
restraint of trade are void as against public policy. 
Under this principle, a by-law which undertook to pro- 
hibit a shareholder from freely transferring his shares 
would lack validity. A by-law requiring transfers of 
shares to be made only at the office of the corporation, 
and with the consent of the president, was held invalid 
on this principle. Sargent v. Franklin Insurance Co., 8 
Pick. (Mass.), 90; 19 Am. Dec, 306. However, a by-law 
creating a lien on the shares of a member for dues, owing 
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by him to the corporation, is valid and binding. Yonng 
V. Vough, 23 N. J. Eq., 325. A by-law which attempted 
to release shareholders from the obligation of paying for 
their shares would be void, the assets of the corporation 
being a trust fund for the benefit of its creditors, and the 
indebtedness of shareholders to the corporation for their 
stock being part of this trust fund. Slee i;. Bloom, 19 
Johns (N. Y.) , 456 ; 10 Am. Dec, 273. By-laws restricting 
the right of members to sue in the courts are generally 
void, and this is also the case with such as attempt to 
compel members to submit disputes to arbitration. 

§32. Arrangement and contents.— The simplicity or 
complexity of a set of corporate by-laws depends upon the 
size of the corporation. In all cases the by-laws should 
be made as simple as possible. 

A logical and convenient arrangement of subjects to 
be covered by by-laws is as follows : 

1. Stock. 5. OflScers. 

2. Stockholders. 6. Dividends and finances. 

3. Directors. 7. Sundry provisions. 

4. Standing committees. 8. Amendments. 

In small corporations all of these subjects would not 
need to be treated and a satisfactory outline might be 
as follows : 

1. Annual meeting. 4. Notes, bonds and com- 

2. OflBcers and their powers. mercial paper. 

3. Sale of stock. 5. Quorum of directors. 
In California, the law controlling the formation of tele- 
phone corporations sets forth in so many words the sub- 
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jecta which may be treated in the by-laws. Civil Code of 
California, 1901, Sec. 303. These sections are as follows : 

1. The time, place and manner of calling and conduct- 
ing meetings; but the by-laws may dispense with notice 
of all regular meetings of stockholders and directors. 

2. The number of stockholders constituting a quorum. 

3. The mode of voting by proxy. 

4. Qualifications and duties of directors, time of the 
annual election and mode of giving notice thereof. 

5. The compensation and duties of officers. 

6. Manner of election and tenure of all officers except 
directors. 

7. Suitable penalties for violations of by-laws, but not 
over $100 for any oflPense. 

8. The newspaper in which notice of meetings shall be 
published, but such notice must be published in the county 
where the principal place of business is located, or in the 
adjoining county. 

In California the by-laws may also provide for the 
amount of stock to be owned by a director, filling of va- 
cancy on the Board of Directors, the duties of directors, 
the issuing of certificates of stock before full payment 
therefor, and the disposal of stock owned by the corpora- 
tion. 

§ 33. Stock. — The subject of stock is usually fully cov- 
ered in the general law and articles of incorporation. 
These matters may very properly be summarized and 
classified in the by-laws, and such additional and special 
regulations inserted as will leave no differences of opinion 
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to arise later on the subject. Every holder of stock is 
entitled to a certificate showing the amount of full paid 
shares held by him. Specifications as to the signature 
and sealing of such certificates may properly be set forth 
in the by-laws. While the statute must be followed, it is 
usual to have the certificates signed by the president and 
secretary. The procedure for the issuance of certificates 
to replace those lost, should also be established. The 
methods of transferring stock may be included, and 
should be when the subject is not covered by statute. 
When a foreign corporation is required to keep stock 
and transfer books in the State where orgaiiized, a pro- 
vision requiring the keeping of duplicates in the State 
where the business is being transacted is advisable. Any 
provisions concerning the closing of transfer books before 
the date of the annual meeting and before the period for 
paying dividends, should be included. Provisions for 
preferred stock must be inserted in the charter, but may, 
for the sake of completeness, be repeated in the by-laws. 
If the corporation is to have any treasury stock, it should 
be here defined, and any rules for its sale be inserted. 

§34. Stockholders.— The time, place and method of 
giving notice of the annual meeting should be fully set 
forth. The by-laws should also provide for the calling 
of special meetings. The president is sometimes given 
authority to call special meetings upon proper notice, 
and it is usually provided that he must call such meetings 
at the request of a certain number of directors, or stock- 
holders. Usually no business except such as is mentioned 



ORGANIZATION CODE. 29 

in the notice of the special meeting is allowed to be 
transacted. Notice of meetings, either regular or special, 
should be given in writing and may properly be sent 
through the post-ofSce. It is usual to provide that each 
stockholder shall be entitled to one vote for each share 
of stock held. The right to vote by proxy, which does 
not exist at common law, may be created by by-law en- 
actment. When created by statute, the statute must be 
followed. The statutes of a number of States provide a 
period of time before the meeting within which the 
proxy must be executed, and this provision must, of 
course, be considered in drafting a by-law on the subject. 
The length of time in New York is eleven months, in New 
Jersey three years, while in Maine it is only thirty days. 

The number that are to constitute a quorum of the 
stockholders should be here stated. Provisions on this 
subject vary, as thought advantageous, from a mere plu- 
rality to two-thirds of the shares. Phrases that have been 
used are "three-fourths of the normal amount of issued 
shares;" *' majority of stock;" ** majority in interest;" 
^'holding at least one-third of the shares of stock." 

The provisions for the election of directors are very 
important. The election should usually be by ballot, and 
in that case provision must be made for the appointment 
of tellers. In some States the statutes require the appoint- 
ment of inspectors sworn to properly discharge their 
duties, and in such case the details of their appointment 
should be given in full. Any provisions as to cumulative 
voting should be given here, and if directors are classified 
as to the length of time they hold office, that fact should 
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be stated. The term of directors is usually for the 
ensuing year, and until the election of their duly qualified 
successors. 

To facilitate the transaction of business it is well to 
insert in the by-laws an order of business to be followed 
at the meetings. This formal order of business may be 
suspended in whole or in part at any meeting by a ma- 
jority vote of those present, or by their consent. 

§36. Directors. — ^Any restrictions upon the authority 
of the directors in the management of the corporate busi- 
ness and directions which they are to follow in the con- 
duct of such business must be inserted in the by-laws. 
The number of directors is usually provided by statute, 
although in some States the statutes only mention the 
minimum number actually allowed. In this case, the 
number should be stated in the by-laws. So, too, the 
statute usually specifies the qualifications for directors. 
If not, and any qualifications are desired to be imposed, 
it is well to have them here stated. The by-laws may 
provide that some reasonable number of shares shall 
be the qualification for holding a directorate. The quo- 
rum for the board should be established in this connection. 
Unless provided by charter or statute, the Board of Di- 
rectors has no power to fill vacancies, so this power may 
appropriately be given in the by-laws. The by-laws 
might properly provide that repeated absences from meet- 
ings should terminate the term of office of the offending 
director. In such a case, the by-laws should specify the 
exact number of absences necessary to create a vacancy. 
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The time of meetings of the board and the method of 
calling special meetings thereof may be fixed in the by- 
laws, and it may be therein provided that the board shall 
meet only at the principal oflBce of the corporation. If 
it is desired that the Board of Directors should have the 
power of removing officers, this power must be conferred 
in the by-laws. Compensation of directors, if any is to 
be paid, should be herein stated. The power of directors 
to pass by-laws must be given here if desired. It is also 
proper to set forth the order of business to be followed at 
the meeting of directors. 

§36. Standing Committees. — In small corporations 
standing committees are unnecessary, as the directors will 
themselves attend to the corporation business. In a 
larger corporation, where the Board of Directors is com- 
posed of many members, the board is not an efficient in- 
strument for the direction of corporate affairs, and the 
standing committee is usually employed. The number and 
duties of these standing committees should be set forth 
in the by-laws. In many cases an Executive Committee 
alone is enough. In others a Finance Committee is also 
added. Where an Executive Committee exists, it is usually 
given all the powers of the Board of Directors and be- 
comes its agent in the exercise of these powers. If there 
is a Finance Committee, its powers will be such as are im- 
plied by its name, and these should be expressly stated in 
the by-laws. The method by which these committees are 
appointed should be set forth, and if certain officers of 
the board are to be members ex officio that should be 
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stated. All committees should be required to keep full 
and accurate records of their proceedings and to make 
reports at meetings of the directors. 

§ S7. Officers. — In the by-laws should be stated the offi- 
•cers of the corporation and their respective duties. The 
necessary officers are the president, secretary, and the 
treasurer. In larger corporations there may be one or 
more vice-presidents. A telephone company usually has 
a general manager. The president is the presiding officer 
at meetings of stockholders and directors. He signs stock 
certificates and such contracts and other instruments as 
lie is authorized and requested by the Board of Directors 
to execute. The vice-president has the same powers and 
performs the same duties as the president in the latter 's 
absence. The treasurer is the custodian of all moneys of 
the company and should be required to submit at each 
lumual meeting of the stockholders and whenever re- 
quired by the Board of Directors a complete statement of 
his accounts, together with the vouchers therefor. The 
secretary keeps the records of the proceedings of the di- 
rectors and stockholders, as well as stock and transfer 
books and books of account. He is the usual keeper of 
the seal of the company, and generally signs with the 
president all contracts, stock certificates, and formal in- 
struments. The general manager, or managing director, 
as he is sometimes called for dignity's sake, is the execu- 
tive officer of the corporation. He is often not a member 
of the board of directors or a stockholder, and in such 
•case is more of an employee than an officer of the com- 
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pany. Salaries to be paid the officers of the company 
should be stated in the by-laws, or the matter may be 
left to the directors. 

§38. Dividends and finance. — ^Any limitation on the 
control of the directors over the finances of the company 
must be stated in the by-laws. If this is not done, the 
directors are in complete control. In New Jersey, the 
directors must annually distribute all the corporate prof- 
its as dividends, or as otherwise expressly authorized by 
charter or by-laws. If it is desired to accumulate a re- 
serve fund to meet depreciation or provide for new con- 
struction, provisions to this effect may be inserted in the 
by-laws. Limitations upon indebtedness to be incurred 
by the directors may also be here inserted. On the sub- 
ject of bank deposits the by-laws should be very explicit. 
They should require that all funds coming into the hands 
of the treasurer be deposited in the name of the company 
in a bank to be designated by the directors. The by-laws 
should also prescribe the signature to checks. 

§ 39. Corporate seal.— The design for the corporate seal 
may be stated in the by-laws or the selection of such seal 
may be left by the by-laws to the Board of Directors. 

§ 40. Penalties. — ^In general, corporations have the right 
to enforce their by-laws by pecuniary fines, providing 
such fines are certain, not unreasonable, and do not 
amount to a forfeiture of property. A by-law imposing 
an excessive fine for its infraction wiU be set aside as 
unreasonable. Enforcement of by-laws by means of pen- 
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alties is generally considered of doubtful utility, as the 
personal liability that may follow for a violation of the 
by-laws is more effective. 

§ 41. Amendments. — ^A corporation which is authorized 
to make by-laws is authorized to change such by-laws 
from time to time when necessary, but it cannot make 
such changes, although expressly empowered thereto by 
charter or statute, as will impair any rights that have be- 
come vested by virtue of the previous by-laws. The usual 
by-law on this subject requires a majority action of the 
stockholders for an amendment, but where greater sta- 
bility is desirable it is sometimes provided that two-thirds 
in interest of the stockholders must vote in favor of. the 
amendment before it becomes effective. It may even be 
provided that notice of the intention to propose an amend- 
ment shall be given a certain length of time prior to the 
meeting. 
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CHAPTER IV. 
Keeping the Becobds of the Cobfobation* 

§ 42. In generaL — ^The organization of the corporation 
being perfected and the by-laws adopted, the question 
arises. What records must the corporation keep, and 
what is the best way of keeping themf The corporation 
reeords should be distinguished from the corporation ac- 
counts. The system of accounting and bookkeeping of a 
telephone corporation does not differ from the bookkeep- 
ing and accounting of an individual engaged in the tele- 
phone business, but there are certain records which every 
corporation must keep, in order to preserve and perpetu* 
ate its corporate actions, but which are not required on 
the part of a private person. The only book actually re- 
quired by law is a stock book, and this is almost invaria- 
bly required by the statutes of different States. The most 
important book is the minute book, the keeping of which 
is not demanded by any particular statute in any State, 
but is required by necessity, in order that the corporate 
body may know what it has determined to do. Other 
books which may be kept by a corporation under certain 
circumstances are a stock transfer book, a stockholders' 
ledger, a dividend book, a stock subscription book, an 
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installment book, and an installment scrip book. These 
books are usually kept by the secretary with the excep- 
tion of the dividend book, which is usually in the treas- 
urer's charge. The functions and characteristics of these 
books will be treated in detail. 

§ 43. Minnte boolL— The minute book is that in which 
the proceedings of the stockholders and Board of Direct- 
ors are recorded. It is usual to insert upon its first pages 
a certified copy of the articles of association of the cor- 
poration and a copy of the by-laws. Sometimes in place 
of a certified copy of the articles of association, a brief 
abstract or summary of the articles is made, giving all 
the information concerning the corporation that the ar- 
ticles themselves contain. This is for the purpose of hav- 
ing this data at hand in compact form. The secretarj^ 
may certify the by-laws to be a correct copy of those 
actually adopted. After leaving some blank pages for 
amendments, the record of the minutes of meetings should 
begin, commencing with the minutes of the first stock- 
holders* meeting. The proceedings of stockholders' and 
directors' meetings should then follow in the order in 
which they occur. The manner of keeping the minutes 
need not differ very much from the method of recording 
the minutes of meetings in general. Commencement may 
be made in a form similar to the following: **At a regu- 
lar monthly (quarterly or annually, as the case may be) 
meeting of (state the name of the body, whether directors 
or stockholders, and the corporation) held on the first day 
of December, 1907, at (state the place of meeting), the 
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president in the chair, the following directors (or stock- 
holders) were present (insert names). The minutes were 
read by the secretary and approved." 

The essentials shown in this form are as follows: (1) 
kind of meeting, regular, special, adjourned regular, or 
adjourned special; (2) name of the body; (3) date and 
place of meeting; (4) presence of the regular president 
and secretary, or, in their absence, the names of their 
substitutes; (5) whether the minutes of the previous meet- 
ing were approved. 

The minutes should be neatly written with ink in the 
record book, leaving a margin for corrections, and the 
minutes of the last meeting should be read at each sub- 
sequent meeting for correction and approval. After ap- 
proval, however, without consideration, it is in order at 
any future time for the body to further correct the 
minutes regardless of the time that has elapsed and the 
number of times they have already been amended. The 
secretary should enter every principal motion and amend- 
ment, whether adopted or rejected, and where the vote is 
by ballot he should enter the number of votes on each 
side; if the voting is by yeas and nays, he should enter 
a list of the names of those voting on each side. The 
secretary should endorse on the reports of committees 
the date of their reception and what further action was 
taken upon them, and preserve them among the records, 
for which he is responsible. It is not usual or necessary 
to report the debates upon the diflferent resolutions intro- 
duced unless they throw particular light upon the busi- 
ness transacted, or the body so directs. Important cor- 
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respondence, contracts and reports are often copied into 
the minutes, as well as being kept on file by the secretary. 
Little or no space should be left between the minutes 
of various meetings, so that false entries cannot be made. 
The minutes should be signed by the president and secre- 
tary. A convenient practice is to insert in red ink in the 
margin the subject of each motion or report opposite for 
ready reference. It is desirable to mention the names of 
the maker and seconder of each resolution, but the ab- 
sence of such names does not affect the validity of the 
action taken. 

Upon some occasions, it becomes desirable for directors 
or stockholders who object to the action taken by the 
body, to have their objections recorded at length on the 
minutes. In such cases, it is well for the objecting mem- 
ber to submit his protest in writing, so that no mistake 
will be made. The occasions for such a course will be 
when the circumstances are such that the objecting mem- 
ber desires to escape liability for the action taken by the 
body. In these cases, simply voting against the proposi- 
tion before the meeting will not suffice to relieve the 
dissenting member from liability, but he must also record 
his objections and subsequently do nothing to waive them 
or acquiesce in the action of the body. 

When, after reading the minutes of the preceding 
meeting, mistakes are found, the formality to be exercised 
in correcting them depends upon the importance of the 
error. A mere error in date or in spelling may be cor- 
rected without a formal record of the correction. If the 
error is more important, a formal motion should b^ made 
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directing the correction. Such corrections should be 
made in red ink and reference made in the margin to the 
place where the motion ordering the change is found. 

In organizing large corporations, the minutes of the 
first meeting of stockholders are usually drafted by coun- 
sel beforehand, and the steps therein set forth are gone 
through with by the meeting. In some States, it is pro- 
vided that any corporation organized under the laws 
thereof must hold an annual meeting of stockholders in 
such State. When the corporation is doing business out- 
side of the home State, and the stockholders' meetings 
must be held in the home State to comply with the law, 
it is usual to prepare the minutes beforehand and send 
them to the principal office in the State of incorporation 
for the meeting. The proceedings are then gone through 
with in accordance with the minutes previously prepared. 
These proceedings, when previously prepared, must be 
decided upon beforehand by a majority of the stock- 
holders. 

§ 44. Stock book.— The laws of the State of New York 
require every corporation to keep at its office **a book 
to be known as a stock book containing an alphabetical 
list of stockholders of the corporation, showing residence, 
number of shares held by each, the time when they be- 
came owners, and the amount paid thereon." This law 
applies to both domestic and foreign corporations, and 
similar laws are found in the statute books of many 
States. Unless so provided by law, no separate book need 
be kept for this purpose, the stockholders' ledger or the 
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stockholders' accounts in the general ledger taking the 
place of the separate stock book. 

§ 46. Book of stock certificates. — ^This book contains the 
blank certificates of stock, together with corresponding 
stubs. A common form of the certificate is as follows : 

Incorporated under the laws of the 

State of 

No Shares. 

TELEPHONE COMPANY, 

Capitalized at $ 

This certifies that is the 

owner of shares of $ each of the 

capital stock of 

TELEPHONE COMPANY, 

transferable only on the books of the corporation by the 
holder hereof in person or by attorney upon surrender of 
this certificate properly endorsed. 

Li witness whereof, the said corporation has caused 
this certificate to be signed by its duly authorized oflScers 
and to be sealed with the seal of the corporation this 

day of , A. D. 190. .. 



President. 

(Seal) 

Secretary. 
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The certificates are usually engraved and so prepared 
as not to be easy to counterfeit. The stub may be as fol- 
lows: 

C3ERTIFICATE 

No 

For Shares. 

Issued to 



Dated , 190... 

From whom transferred 

Dated , 190... 



No. Original No. Original No. of Shareij 

Certificate Shares Transferred 



Beceived Certificate No for 

Shares this day of , 190. .• 

Upon the back of the certificate there will usually be 
found a blank form for assignment and power of attorney. 
This form may be as follows : 

For value received, hereby sell, assign and trans- 
fer unto 
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Shares of the Capital Stock represented by 

the within Certificate, and do hereby irrevocably consti- 
tute and appoint 

to transfer the said Stock on the books of the within 
named Corporation with full power of substitution in the 
premises. 

Dated ..., 190. .. 

In presence of • • • 



Preferred stock certificates are worded differently and 
should be bound in a separate book. It is usual to insert 
in full upon the face of certificates of preferred stock the 
charter or by-law provision by which it is created. When 
a stockholder assigns his stock, the certificate must be 
returned to the secretary of the company, who will paste 
the certificate to the stub from which it was torn and 
mark it '* cancelled," giving the date. 

§ 46. Stockholders' ledger.— In the stockholders' ledger 
are kept the stock accounts of the various stockholders. 
In small corporations these accounts may be kept in the 
general ledger and no separate book for this purpose need 
be used. The stockholders' ledger, or stock accounts 
wherever kept, shows the number of shares subscribed 
for, the transfers made and the balance of stock owned by 
each shareholder. The account of the stockholder is 
debited when the stock is delivered and credited when 
the stock is transferred to other persons. The ledger 
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should also contain a capital stock account, to which are 
debited all installments paid or full stock payments made. 
The accounts of the stockholders are credited with the 
amounts paid, so the accounts of the stockholders and the 
capital stock account should balance and display the paid- 
up capital. Sometimes the information required to be 
kept in the stock book is also included in the stockhold- 
ers* ledger, but this should only be done where the law 
does not expressly require the keeping of a stock book. 

§ 47. Transfer book.— The transfer book is kept only by 
large corporations and in some States that require such a 
book to be kept for the purpose of preserving a history of 
stock transfers. In it is recorded the transfer of stock 
from one owner to another with the number of the stock 
certificate returned and the number of the stock 
certificate issued. If the owner himself does not present 
the stock, the name of the person by whom it is pre- 
sented is set down. All this information should be ar- 
ranged in columns, two of which can be ruled upon each 
page of the book. Some kinds of transfer book consist 
of a number of the same forms of assignment that is 
printed upon the back of the stock certificate bound to- 
gether. The stockholder assigning his shares is then re- 
quired to execute the assignment in the transfer book. 
The only advantage of this is that assignments are in 
permanent form and easily referred to by the corporate 
officers. 

§ 48; Dividend book.— The dividend book is a record of 
the stockholders, each name being followed by the num- 
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ber of shares held and the amount of dividend to which 
the stockholder is entitled. The date of payment and a 
place for the si^ature of the stockholder receipting for 
his dividend is also given. All this information is ar- 
ranged in columns. Such a book is hardly necessary in 
some small corporations, and is impracticable in large 
corporations for stockholders residing in different parts 
of the country. 

§49. Subscription boolL — ^The subscription book con- 
tains the names and addresses of the subscribers and the 
number of shares taken by each. It is simply a subscrip- 
tion paper in a more permanent and durable form, the 
subscribers signing in the book instead of upon a loose 
sheet of paper. The contract of subscription should be 
carefully prepared in accordance with the suggestions 
heretofore made on the subject. 

§ 50. Installment books. — When stock is paid for in sev- 
eral installments and there are a number of stockholders, 
an installment book consisting of the installment lists may 
be conveniently kept. The columns of the book may give 
the date when the installment is due, the name of each sub- 
scriber, the number of shares, the amount of the install- 
ment due, interest on installments, amount received on in- 
stallments, date of payment of installments and ledger 
folio. In connection with this book there is sometimes 
kept an installment scrip book, which is a book of detach- 
able receipts with appropriate stubs reciting the receipt 
from each stockholder of his payment. These books are 
unnecessary except in very large corporations. 
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CHAPTER V. 

Federal, State and Municipal Franchises. 

§ 51. DelBxiitioiiB. — ^Before a telephone company can be- 
gin to use public streets or highways for the erection of 
its line, or the carrying on of its business, it must secure 
what is commonly known as a franchise. A franchise is 
a special privilege conferred by a government on indi- 
viduals or corporations which does not belong to the 
citizens of a country generally by common right. It has 
also been defined as a privilege derived from the Govern- 
ment, vested either in individuals or private or public 
corporations. California State Telep. Co. v. Alta Tele- 
phone Co., 22 Cal., 398, 422. The right to be a corpora- 
tion is of itself a franchise, but it is not of this franchise 
that we are now speaking. The franchise of a telephone 
company is, strictly speaking, the right to carry on the 
telephone business in State, county, township or munici- 
pality. This right is sometimes called a ^'secondary** 
franchise as distinguished from the right to be a corpora- 
tion, which is designated as a '* primary" franchise. Farm- 
ers' L. ft T. Co. V. Meridian Waterworks Co., 139 F., 661. 
This privilege does not belong to the citizens of a com- 
munity generally by common right, because the conduct 
of the business requires the use of public streets, high- 
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ways and alleys for the planting of poles and stringing of 
wires. This privilege must, therefore, be obtained from 
that division of the Government that has authority to 
grant it in each particular case. A franchise is to be dis- 
tinguished from a license. As was said in the case of 
Oovin V. Chicago, 132 F., 848, *' Franchise is the grant 
from the State of authority to occupy the streets; li- 
cense* is the designation by the Council of the streets to 
be occupied." This distinction, however, is not universal, 
as the designation by a municipality of the streets to be 
occupied may be a franchise as truly as a grant from the 
State if the municipality has been authorized by the 
State to make the grant in its behalf. A license is re* 
vocable at any time by the public authorities, while a 
franchise is a vested right which cannot be taken away 
from its possessor during its continuance. Boston Elec- 
tric Co. V. Boston Terminal Co., 69 N. E., 346. A fran- 
chise is, in fact, an incorporeal hereditament, by which 
is meant whatsoever may be inherited of an incorporeal or 
intangible kind. It is considered as "real estate in the 
nature of an easement pertaining to the streets of the city 
in which it is exercisable." Stockton Gas & Electric Co. 
V. San Joaquin Co., 83 Pac, 54. It may, therefore, be 
taken by descent or by conveyance like other interests 
which pertain to really. Bowman v. Walthen, Fed. 
Cases No. 1740, p. 1082. This statement is true, however, 
only for such franchises as require for their use the en- 
joyment of corporeal property, and not those which are 
in their nature purely incorporeal as the right of cor- 
porate existence. 
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§62. Sources from which franchises are obtained. — 
The sources from which franchises to carry on the 
telephone business in the public streets and high* 
ways are obtained will be discussed under three heads: 
(1) From the Federal Government; (2) from the State 
under general laws, sometimes the incorporation laws; 
(3) from the municipalities in which the business is to 

be done, under special permission granted in each case. 

• 

§ 63. Federal franchises under Post Soads Act- 
Franchises from the Federal Government are granted 
by the so-called Post Roads Act to such companies as are 
comprehended in its terms. By this legislation, which 
was an act of Congress of July 24, 1866, *'Any telegraph 
company now organized, or which may hereafter be 
organized, under the laws of any State of the Union, 
shall have the right to construct, maintain and operate 
lines of telegraph • • • through and over any por- 
tion of the public domain of the United States, over and 
along any of the military or post roads of the United 
States which have been or may hereafter be declared 
such by act of Congress, and over, under or across the 
navigable streams or waters of the United States: Prth 
vided, That such lines of telegraph shall be so constructed 
and maintained as not to obstruct the navigation of 
such streams or waters, or interfere with the ordinary 
travel on such military or post roads." 14 Stat., 221; 
U. S. Rev. Stat., section 5263, et seq. Congress in 1872 
declared all the roads in the country which are now 
or may hereafter be in existence post roads. 17 Stat., c. 
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335, p. 308; section 3964 U. S. Rev. Stat. The purpose 
of the Post Roads Act, as stated by Mr. Justice Harlan, 
of the United States Supreme Court, "was not only to 
promote and secure the interests of the Government, but 
to obtain for the benefit of the people of the entire 
country every advantage in the matter of communication 
l)y telegraph which might come by competition between 
corporations of different States." United States v. 
Union Pacific Ry. Co., 160 U. S., 1; 16 Sup. a., 190; 40 
Lawy. Ed., 319; 6 Am. El. Cas., 697, 745, 746. 

§ 64. Post Beads Act does not include telephone com- 
panies. — It has often been supposed by laymen, lawyers, 
and even courts themselves, that the Post Roads Act 
included telephone companies as well as telegraph com- 
panies. There is a good basis for this supposition, as it 
is generally held that the term *' telegraph" used in the 
State statutes embraces the telephone also, and a tele- 
phone company has been declared to be an instrument of 
Interstate commerce. It is now well established, however, 
that such is not the case, and that the Post Roads Act does 
not apply to telephone companies. This rule was estab- 
lished by a decision of the United States Supreme Court, 
which is the final authority on the subject. Richmond t;. 
Southern Bell Telephone and Telegraph Company, 174 
U. S., 761. In that case the telephone company, which 
was engaged in interstate commerce, had been given the 
right to use the streets of the City of Richmond, Virginia, 
under an ordinance which provided that it might be re- 
pealed at any time by the City Council, such appeal to 
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take effect two months after the adoption of the repeal- 
ing resolution. The telephone company had filed an 
acceptance of the restrictions and obligations of the Post 
Boads Act with the Postmaster General, as the law re* 
quired, and when the city attempted to enforce the reso- 
lution repealing the company's franchise, the latter sought 
relief in the courts on the ground that it was entitled 
by virtue of the Post Boads Act to occupy the streets 
of Bichmond with its lines without the consent, and 
indeed against the will, of the municipal authorities of 
that city. The United States Circuit Court of Appeals 
held the company entitled to avail itself of the provisions 
of the act of 1866, but this decision was reversed by the 
Supreme Court. The decision decreed that the telephone, 
which is described as ''an instrument for electrically 
transmitting or receiving articulate speech,^' not having 
been in existence in 1866 when the act was passed, Con- 
gress could have meant, in speaking of telegraph com- 
panies, only such companies as employed the means then 
used for the purpose of transmitting messages merely by 
sounds of instruments or by signs or writings. The com- 
pany's charter described it as a telephone and telegraph 
company, but this was held by the court to make no 
difference, as the telephone business was the ''one in 
which the company was actually engaged.'' 

§66. State franchises.— In many States there exist 
general laws which provide that any company organized 
to carry on a telephone or telegraph business shall be 
entitled to use the roads, highways and public lands of 
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the State in the telephone business. In States having 
such general statutes, the telephone company, upon its 
organization, becomes vested with a franchise from the 
State to use the roads, highways and lands mentioned. 
A good example of such a law is that of Ohio, which 
provides : 

' ' Section 3461-1. Any person or persons may be and 
are hereby authorized to construct lines of electric 
telegraphs, from point to point, upon and along any 
of the public roads and highways, and across any of 
the waters within the limits of this State, by the erection 
of the necessary fixtures, including posts, piers, or 
abutments for sustaining the cords or wires of such 
lines ; provided that the same shall not in any instance 
be so constructed as to incommode the public in the 
use of said roads or highways, or endanger or injuri- 
ously interrupt the navigation of said waters; nor 
shall this act be so construed as to authorize the erec- 
tion of any bridge across any of the waters of this 
State. 

"Sec. 3471. The provisions of this chapter shall ap- 
ply also to any company organized to construct any 
line or lines of telephone, and every such company shall 
have the same powers and be subject to the same re- 
strictions as are herein prescribed for magnetic tele- 
graph companies.'' 

Similar statutes exist in the States of Alabama, Arkan- 
sas, California, Connecticut, Georgia, Idaho, Indiana, 
Kansas, Maryland, Massachusetts, Michigan, Mississippi, 



FRAyCHI8E8. 51 

Montana, Nevada, New Jersey, New York, North Carolina, 
Oklahoma, Pennsylvania, South Dakota, Tennessee, Texas, 
Vermont, Washington and Wisconsin. 

§66. Bight granted by State statutes.— In return for 
the franchise granted by the State, the State laws usually 
place upon the telephone company some special obliga- 
tions to be performed in time of war or civil cornmotion. 
For example, the statutes of Arkansas, Digest of Statutes, 
1904, c. GLI, section 7941, provide that in consideration 
for the right of way granted, the telephone companies 
shall give prompt attention to the messages of the State 
or United States Government in time of war, insurrection, 
civil commotion or for arrest of criminals. 

Under statutes of this kind it is held that telephone 
companies have the right to construct their lines along 
the streets and public highways of municipal corpo- 
rations without the permission of the city authorities. 
The right to use the streets is not a subject of agree- 
ment between the company and the municipalities, 
but "is granted to the company directly by the Leg- 
islature, and is not made to depend upon any consent or 
agreement on the part of the municipality." Zanesville v, 
Zanesville Telegraph & Telephone Company, 64 Ohio, 67 ; 
59 N. E., 781 ; 52 L. E. A., 150 ; 83 A. S. R., 725. A fran- 
chise from the city or township therefore becomes 
unnecessary, and when granted is held to be a contract 
without consideration, binding on neither city nor tele- 
phone company. Macklin v. Home Telephone Company, 
24 Ohio Cir. Ct. R., 446. See also State v. City of Red 
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Lodge (Mont.), 76 Pac, 758; Chamberlain v. Iowa Tele- 
phone Company, 119 la., 619; 93 N. W., 596; PitzsimmonA 
Tel. Co. V. Cincinnati, 2 Ohio, N. P. (NS.), 51 ; Mich. Tel. 
Co. V. Charlotte, 93 F., 11 ; Telephone Co. v. Benton Har- 
bor, 121 Mich., 512; 80 N. W., 386; 47 L. B. A., 104; 
Bromme v. N. T. & N. J. Tel. Co., 7 A., 851; New Union 
Tel Co. V. Marsh, 89 N. Y. S., 79; 96 App. Div., 122; Os- 
borne v. Anbum Tel. Co., 97 N. T. S., 874; City of Marsh- 
field V. Wis. Tel. Co., 78 N. W., 735; State v. Mo. & K. Tel. 
Co., 88 S. W., 41 ; New Home Tel. Co. v. New Brunswick, 
40 A., 628; City of Wichita v. Old Colony Trust Co., 132 
P., 641 ; Village of Carthage v. Central N. T. Tel & Tele- 
graph Co., 78 N. E., 165 ; State v. Sheboygan, 111 Wis., 23 ; 
86 N. W., 657; Chamberlain v. Iowa Tel. Co. (la), 93 N.; 
Zanesville v. Tel. Co., 64 Ohio, 67; 59 N. B., 781; 
52 L. R. A., 150; Tel Exch. Co. v. Minneapolis (Minn.), 83 
N. W., 527; 86 N. W., 69 P; Abbott v. City of Duluth 
(C. C), 104, 833; Toledo v. Tel. Co., 107 P., 10; 46 C. C. A., 
Ill; 52 L. R. A., 730; Township of Summit v. Tel Co., 57 
N. J., Eq., 123; 41 A., 146; State v. Plad, 23 Mo. App., 
185; Hodges v. Tel. Co. (Miss.), 18 S., 84; 29 L. E. A., 
770; People v. Trustee, 72 N. Y. S., 350; State v. Mayor 
(N. J.), 48 A., 1022. In construing such statutes the term 
^'public highways" includes '*city streets,*' so that the 
rights of a telephone company extend to the use of streets 
of a city without express mention, if the words ''public 
highways" are used. Chamberlain v. la. Tel. Co., 119 la., 
619; 93 N. W., 596. But in Nebraska it is held that the 
words ''public roads" do not include the streets and alleys 
of a municipal corporation, so that the telephone company 
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doing business in that State, althongfa granted by the 
State *'the right of way along any of the public roads of 
the State for the erection of pples and wires/' must obtain 
the consent of the municipal authorities before it can 
erect its lines in the city streets. 

The general laws above referred to apply to foreign as 
well as domestic corporations, State t;. City of Bed 
Lodge, 76 Pac.,758, and to individuals as well as corpo- 
rations. Village of London Mills v. White, 208 HI., 289; 
70 N. E., 313. 

§ 67. Bight of regnlatioxL— In States where telephone 
companies enjoy a State franchise under these general 
statutes, the cities are usually given the power to regulate 
the use of streets or designate the streets to be occupied. 
This is frequently provided for in the general laws, as in 
Massachusetts, where the Mayor and Aldermen of a city 
or the Selectmen of a town are to ^ve to the company ap- 
plying a writing specifying where poles are to be located, 
the kind of poles to be used, the heights of wires and 
places where the wires may run. Provisions of this kind 
exist in the statutes of Connecticut, Kansas, Massachu- 
setts, Oklahoma, Pennsylvania, South Dakota, Texas, and 
Vermont. 

Even where there is no express provision of the 
statute giving the city authorities the right to regulate 
the mode or manner in which the telephone company 
must use the streets, the municipal authorities have such 
rights under the police power. 

Police power has been defined as ''that power under 
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which everTthing necessary to the protection of the 
property of the citizen and the health and comfort of 
the public may be done." Harmon t;. Chicago, 110 Bl., 
400, 468. It inheres primarily in the State, but part of 
such power may be, and usually is, delegated by the 
Legislature to the municipal corporations of the State, 
either expressly or by implication. 

The municipal authorities are limited, however, in the 
extent of their regulation by the police power. In con- 
struing the Michigan statute on the subject of regulating 
telephone companies, the Supreme Court of that State 
said: "Under this statute the sole authority of the mu- 
nicipality is the proper exercise of the police power, in- 
herent in it, to protect the public from necessary 
obstructions, inconveniences and dangers, and to deter- 
mine where and in what manner complainant may erect 
its poles and stretch its wires so as to accomplish this 
result. It has no authority to impose other conditions. 
That authority rests with the legislature, - - - the 
charter-making power." Tel. Co. v. Benton Harbor, 121 
Mich., 512, 516. 

§58. Where both State and municipal franchises are 
necessary. — Authority to grant such franchises as we 
have been discussing rests inherently in the State and 
can only belong to a municipality when it is expressly 
conferred by State law. 

In a number of States, the authority to use the public 
roads and highways of the State is conferred upon tele- 
phone companies in the manner described, but an ex- 
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ception is made in the statutes as to cities so that a tele- 
phone company doing business in one of the States of 
this class must have a municipal franchise from the city, 
but needs nothing but the State franchise for all high- 
ways outside the city. The States in which this situation 
exists are Florida, Kentucky, Connecticut, Louisiana, 
Maine, Missouri, Nebraska, New Hampshire, Utah and 
Wyoming. The laws of Florida may be quoted as an 
example of this sort of legislation: Section 2256 of the 
Revised Statutes of Florida (1892) provides that tele- 
graph companies, which include telephone companies, 
**may erect posts, wires and other fixtures for telegraph 
purposes on or beside any public road or highway, so as 
not to obstruct or interfere with its common uses. Per- 
mission to occupy streets of an incorporated city or town 
must first be obtained from the city or town council." 
In Kentucky the provision is contained in the Constitu- 
tion, section 163 of which provides that **no telephone 
company within a city or town shall be permitted to 
erect its poles, etc., over, under or across the streets, aUeys 
or public grounds of a city or town without the consent 
of the proper legislative boards being first obtained." The 
laws of the State, acts of General Assembly, 1904, Ch. 71, 
§ 1, provide that any corporation, individual or partner- 
ship may construct its lines, upon making just compensa- 
tion, through any public lands and on, across and along 
any public roads and turnpikes, and across and under any 
navigable waters, provided that the posts and fixtures be 
erected and maintained in the usual manner and so as not 
to interfere with travel or navigation. The provision 
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of the Kentucky Constitntion is mandatory, and until 
the consent of the municipal authorities is obtained, a 
telephone company can clafm no right to use the streets 
of the city. B. Tenn. Tel. Co. v. Anderson County Tel. 
Co., 74 S. W., 218. In Nebraska, the power of granting 
the use of streets for telephone purposes has been con- 
ferred only upon cities of the metropolitan class. Com- 
piled Statutes of 1895, section 784. In New Hampshire, 
the power of the municipality does not extend to granting 
a franchise, but is limited to the granting of licenses, the 
terms and conditions of which may be changed from time 
to time, and which may be wholly revoked whenever 
public good requires. Pub. Statutes, 1901, c. 81, section 
2. In Wyoming, a franchise of the municipal authorities 
need only be obtained when the company desires to put 
its wires underground. Acts of 1901. 

§69. Municipal franchises. — ^In a few States, the con- 
sent of the authorities of county, town or State must be 
obtained before the telephone company has permission 
to use the public streets, roads and alleys for its business, 
this provision substantially investing authorities having 
jurisdiction with power to grant franchises in every case, 
and making it necessary for the company to apply for and 
obtain proper permission before commencing construction. 
These States are Delaware, Iowa, Minnesota, North Da- 
kota, Rhode Island, Virginia and West Virginia. In 
Iowa no franchise can be granted unless the majority of 
legal voters voting thereon vote in favor of the same at 
a general or special election. The Council may order a 



FRAVCH18B&. 57 

franchise submitted, and must submit it on petition of 
twenty-five property owners of each ward in the city, 
or of fifty property owners of any incorporated town. 
Code of 1897, sections 775, 776. In Minnesota, a corpora- 
tion must obtain a franchise and compensate the city or 
villagre snranting the same therefor. Bevised Laws of 1905, 
section 2841. In North Dakota, this authority extends to 
the Board of County Commissioners of the county, Board 
of Supervisors of the township. Board of Aldermen of 
the city, and Board of Trustees of the town or viOage. 
Revised Codes of 1905, section 4633. In West Virgrinia 
the consent of the County Court of the county through 
which the telephone line may pass, and the consent of the 
City Council, if the line is to be erected in the city, must 
be first obtained. Acts of 1882, c. 85, s. 1059 (1). 
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CHAPTER VI. 

Ordinances^ Commonly Called Franchises, Providino 
THE Regulations Under which Telephone Companies 
Are Permitted to Build Lines in Municipalities. 

§60. Power to grant franchises.— The Legislature of 
the State is the source of all power over public ways, ir- 
respective of city or town ordinances. A municipal cor- 
poration is merely a creation of the legislative power of 
the State, and has only such power over the public ways 
as is granted it in the act by which it is created, and 
which is commonly called its charter. It is, therefore, 
the rule that, to determine the power of a public corpora- 
tion over the streets, reference mu6t be had to the en- 
abling act, and that a municipal corporation is precluded 
from exercising any rights or powers, regard being always 
had to the business of its incorporation, which are not ex- 
pressly or impliedly comprehended in the creating enact- 
ment. In New Jersey it was held that the municipality 
cannot authorize any person, natural or artificial, to erect 
telegraph or telephone poles in its public streets, except 
by authority of its expressed or implied powers, and that 
the charter of Newark did not grant such authority. State 
V. Mayor of Newark, 49 N. J. L., 344; 2 Am. Elec. Cas., 
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141. In addition to the powers granted in express words, a 
municipality possesses those powers necessarily or fairly im«> 
plied in or incident to the powers expressly granted, and 
those essential to the declared business and purposes of 
the corporation, and not simply convenient, but indispen- 
sable. In accordance with these principles, it is held that 
the power *'to regulate" specified in the granted powers 
in a city charter carries with it the powers necessary to 
its exercise, and that accordingly authority to license and 
Tegulate telephone service conferred on the Common Coun- 
cil of a city, made it necessary to grant permission to 
maintain and use the requisite appliances in the streets. 
Hershfield v. Rocky Mountain Telephone Company, 12 
Mont., 102; 4 Am. Elec. Cas., 73. 

§ 61. Bodies from whom franchises may be obtained.— 
In general, the bodies which are invested with authority 
to grant municipal franchises are the Common Councils or 
corresponding legislative bodies of cities. Sometimes, 
however, the jurisdiction to grant telephone franchises is 
vested in courts. Thus, in Ohio, the Probate Court is 
authorized to grant telephone franchises and to fix the 
mode of the use of streets. This is only in case the tele- 
phone company and the municipal Council cannot agree, 
or the Council unreasonably delays to enter into an agree- 
ment with the company. This statute is constitutional, 
although it confers distinctly legislative powers upon the 
Probate Court of the State. Zanesville v. Zanesville Tel. 
& Tel. Co., 64 0. St., 67 ; 59 N. E., 781 ; 52 L. R. A., 150 ; 83 
A. S. R., 725; Queen City Telephone Co. v. Cincinnati, 5 
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Ohio C. C. (N. S.), 411; Middletown H. Tel. Co. v. Mid- 
dletown, 2 Ohio, N. P. (N. S.), 455; State v. Toledo Home 
Tel. Co., 74 N. E., 162. In West Virginia, the Connty 
Court is authorized to consent to the placing of poles and 
wires for a telephone for public use along the county 
roads. Lowtiier v. Bridgeman (7L Va.) , 50 S. B., 410. In 
Kentucky the Fiscal Court is vested witB authority to 
grant franchises for the use of the highways. K. Stat. 
1903, sections 4306, 4679; Bevis v. Yanceburg TeL Co., 89 
S. W., 126. 

§ 62. Oompelling grant of firanchise.— Where the right 
to use the public streets, roads and highways of the State 
is given by State law, and there is no exception in the case 
of cities or villages, but it is the duty of the municipality 
to designate the route which the company shall follow or 
the streets and alleys which it shall occupy in the 
municipality, the city authorities may be compelled to 
designate a route in case they refuse to do so. 

Where the State law expressly provides that the streets 
shall not be used without the consent of the municipal 
authorities, the municipality may refuse its permission to 
telephone companies if it sees fit. But where the State 
law gives the right to the telephone company to use the 
streets and highways of the State and provides that the 
manner of use shall be determined or the route fixed by 
the local authorities, the local ofScers are under an obliga- 
tion to determine the mode of use or designate the route. 
They cannot be required to designate any particular route 
or determine upon any particular mode of use, but they 
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can be compelled to come to a decision on the question, 
according to their best judgment and have no right to 
refuse their consent to the company using the streets and 
highways. 

The legal remedy to force the local authorities to a de- 
cision is an application for a writ of mandamus. In New 
Jersey, where the law required the City Council, on re- 
quest of the company, to control the placing and erecting 
of poles and wires in the streets, it was held that man- 
damus would lie to compel the city council to act and 
that their failure was not excused by the fact that the 
company had not obtained the consent of the adjoining 
land owners as required by law, did not own its own 
poles and was proposing to displace its system by a dif- 
ferent one. These facts, said the court, might affect the 
scope of the orders the Council might make, but did not 
affect the duty to make them. Norwalk & S. N. Elec. Lt. 
Co. V. Common Council, 42 A., 82. In Montana, when the 
Common Council had refused permission to a company to 
pass through the city, the court held that it was not rea- 
sonable to conclude that the Legislature had given the 
telephone company permission to do business, but had left 
it without authority to enter the centers of population 
and commerce, places where it was necessary to go in 
order to do the very business authorized to be done. State 
v. City of Red Lodge, 76 P., 758. Where a ministerial 
board, having no legislative power, undertook without 
the city's authority to impose conditions upon the com- 
pany in connection with the designation of a route, man- 
damus was awarded to compel the board to make a desig- 
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nation without the objectionable conditions. State t;. 
Flad, 23 Mo. App., 185; 2 Am. Elec. Cas., 128. In New 
Jersey it was held that the legal duty imposed on munici- 
palities to designate streets and highways on which tele- 
phone lines might be constructed existed only for the con- 
struction of such a line through the municipality and did 
not arise with respect to the construction of a local sys- 
tem of line entirely within the municipality. This con- 
struction was based on the provision that **the street^ 
streets, or highways to be designated shall be such as form 
a practicable, suitable and continuous route for the line 
through the municipality.'* State v. New Brunswick (N. 
J.), 40 A., 628. 

§ 63. How franchises should be granted.— When a mu- 
nicipal Council grants a franchise it should do so by ordi- 
nance rather than by a simple resolution. As the terms 
are ordinarily used in a city charter, there is a distinction 
between an ordinance and a resolution. An ordinance 
prescribes a permanent rule of conduct in a city govern- 
ment, while a resolution is of a temporary character only. 
Municipal charters generally require that an ordinance be 
signed by the Mayor, while a resolution ordinarily need 
not be so signed, as its passage is usually not a legislative 
act. The granting of a franchise is a legislative act, and 
intended to be of a permanent character, so it should be 
done by ordinance. However, if the city or village au- 
thorities have granted permission to the telephone com- 
pany to use the streets, and the company has acted on the 
permission by erecting its structures, the municipality will 
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not be permitted to show that the permission nnder 
which the work was carried forward to completion was 
not granted with proper formalities in the first instance, 
provided, the stmctnre or improvement is one for the 
erection or construction of which the city or village 
might lawfully grant permission. Under these principles, 
it has been held that a city was estopped from questioning 
the validity of a franchise granted by mere resolution. 
Village of London Mills v. Fairview Telephone Circuit, 105 
111. App., 146 ; 70 N. E., 313. Permission granted by reso- 
lution to use the streets of a city is therefore valid after 
the telephone line is built. 

§64. To whom franchises may be granted.— A fran- 
chise may be granted to indviduals, partnerships and cor* 
porations. Lowther v. Bridgeman (W. Va.), 50 S. E., 
410; Magee v. Overshiner, 150 Ind., 127. It may be 
granted to foreign as well as to domestic corporations. 
State V. City of Red Lodge, 76 P., 758. 

§65. Irregularities in passage.— The irregularities 
which may arise in the passage of an ordinance granting 
a telephone company permission to use the streets are as 
numerous as the regulations required by law for the pass* 
age of ordinances. The fundamental rule is that the 
ordinance must be passed in the manner prescribed by 
the charter or law establishing the municipality, and if 
the ordinance is not passed in the way prescribed it is not 
valid. The Council or governing body must exercise 
its authority itself, and any attempt at delegation of 
power is without effect. The ordinance must be passed 
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«t a legal meeting of the legislative body, properly called, 
And held at the usual time and place. If the meeting is 
a special one, notice of time and place must be given 
according to law. Thus, in Kentucky it was held that 
the city's consent could not be given at any other than 
A regular meeting, and a resolution passed at the special 
meeting was void. Bough River Tel. Co. v. Cumberland 
Co., 84 S. W., 517. The officers and members of the legis- 
lative body must be qualified to hold their positions, must 
have been legally elected, and have taken the oath of 
office, or signified their acceptance of the position in the 
way prescribed by law. If the charter provides any 
length of time that must pass between the time of the in- 
troduction of the ordinance and its passage, that time 
must intervene. B. B. Tel. Co. i;. Cumberland Co., 84 S. 
W., 517. If the rules of the Council require the reference 
of the ordinance to a committee, officer or board, and 
their approval, the ordinance must be so referred and 
approved unless the rules are suspended, which requires 
unanimous consent. If this provision is contained in the 
charter, or fundamental law, it must be complied with, 
suspension of rules being unavailing. 

Charters sometimes require ordinances to be read three 
different days before their passage, and in such case the 
reading must not be dispensed with. There must be a 
•quorum of the legislative body present, and the ordinance 
must be passed by such a vote as the law requires. If no 
definite number or portion is stated, a majority is suffi- 
cient to secure the passage of the ordinance. Where it 
is provided in the charter that no officer or member may 
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be interested in contracts with the municipality, any 
members who are interested as stockholders, or otherwise, 
in the proposed franchise mnst not be counted, either to 
secure a quorum or as voting in favor of the ordinance. 
The vote must be by ballot or by the calling of the ayes 
and nays, if so provided in the charter. It is not neces- 
sary, however, to record the name of each member with 
his vote where the minutes of the Council show that a 
quorum was present, giving their names, and recite that 
the ordinance was passed on call of the ''ayes and nays/' 
State V. Neb. Tel. Co., 103 N. W., 120. The signature of 
the Mayor or presiding officer must be had when so pro- 
vided, and the ordinance must be recorded as the law 
directs. Publication of the ordinance after passage, or 
sufficient notice thereof before it takes effect, is generally 
required, and in such case the time, frequency and mode 
of publication established by the charter must be com- 
plied with. It is scarcely necessary to state that the ordi- 
nance must be in writing and in the English language. 
Following the example of most of the State constitutions, 
municipal charters sometimes provide that an ordinance 
must embrace but one subject, which subject shall be 
clearly expressed in its title. Compliance with these re- 
quirements are essential to the validity of the ordinance. 
Thus, where none of the titles of several city ordinances 
granting an extension of a franchise contained any intima- 
tion of the purpose to deal with the subject of the life of 
the original grant, an extension of the main franchise 
could not be implied therefrom. Cleveland Elec. B. Co. 
V. Cleveland, 137 F., 111. Where the extra subject was 
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a penal aection protecting the grant, this subjeet was 
held to be germane to the principal object of the ordi- 
nance and the latter to be valid. State t;. Neb. Tel. C!o.| 
103 N. W., 120. 

When the charter or State law requires all franchises 
granted by the mnnicipal corporation to be sold to the 
highest bidder, they must be so sold in order to be valid, 
and the prescribed procedure strictly followed out. Pa- 
cific Elec. Co. V. Los Angeles, 118 Federal, 746. If the 
approval of any city officer or board is required by the 
. ordinance subsequent to its passage, such approval must 
be obtained in the manner provided. Where an ordinance 
provided that poles *' shall be located and erected under 
the supervision of the City Engineer,*' it was held that 
this required him to locate the poles on the ground and 
that a "qualified verbal approval" was not sufficient. 
City of Newcastle v. Central District P. & Tel. Co., 207 
Pa. St., 371; 56 A., 931. 

§66. Duties and liabilities imposed in franchiset.— A 

franchise carries with it an implied obligation to fulfill 
all the purposes for which it was granted, so that the 
granting of a franchise to use the streets and alleys of a 
city for telephone purposes imposes upon the recipient 
the duty of constructing, maintaining and operating a 
telephone system thereunder. Frequently telephone com- 
panies are required, in consideration of the grant of a 
franchise, to give certain privileges to the city. A provi- 
sion that the telephone company shall furnish to the city 
a certain number of telephone instruments and telephone 
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service without charge is a valid condition in a franchise. 
New Orleans v. Great Southern Tel. & Tel. Co., 40 La. 
Ann., 41; 2 Am. EL Cs., 172; 8 Am. St. Rep., 502; 
3 So., 533; Kensington Elec. Co. v. Philadelphia, 
187 Pa. St., 446; 41 A., 309. A provision requir- 
ing the company to allow the use of its poles for 
the oily fire alarm system is also valid. Pensaeola 
V. Southern Bell Tel. Co. (Pla.), 37 S., 820. In a Pennsyl- 
vania case, which is not reported, there was a provision in 
the ordinance that the company should, within thirty days 
after its approval, furnish the borough with a bond for 
$1,000 to indemnify the borough from all damages that 
might arise from the erection of poles, stringing of wires 
and trimming of trees, and also that in case the telephone 
company ''should sell out or in any manner become con- 
trolled by any other company, then the entire amount of 
bond is to be forfeited. ' ' This provision was held good and 
recovery on the bond was allowed. Borough of Bidley 
Park V. United Tel. & Tel. Co., decided at Chester, Pa., 
September, 1906. A city is under no obligation to give 
equal terms to all companies, but may grant franchises 
on more favorable terms to one than to another. City of 
California t;. Bunceton Tel. Co., 87 S. W., 604. 

§ 67. Bights and privileges obtained by franchise; ezp 
elusive features.— The primary right obtained by a fran- 
chise is the permission to use the streets and alleys of the 
city for poles, wires, fixtures, and the general purposes 
of a telephone business. The scope of this privilege is de- 
termined largely by the terms of the franchise. It is 
sometimes provided that the franchise shall be exclusive. 
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and telephone companies are often higUy pleased at ob- 
taining what seems to be so valuable a privilege. This 
privilege is valuable only where the Council passing the 
ordinance has the authority to make it exclusive. Monop- 
olies are not favorites in the law, and courts will always 
overthrow exclusive privileges if they can. In the con- 
struction of charters and statutes granting exclusive 
service to public service corporations authority therefor 
must be found to be given explicitly by the Legislature, 
as an exclusive right will not be implied from the use of 
general language. The same rule of construction applies 
to the interpretation of charters giving municipalities the 
right to grant exclusive rights to such companies. Amer- 
ican Tel. & Tel. Co. v. Morgan County Tel. Co. (Ala.), 36 
S.» 178. The grant to a telephone company of the exclu- 
sive right to use the streets for poles and wires for five 
years has been held void on this principle. Bobinson v. 
City of St. Thomas, 23 Out., 489. So a telephone 
company cannot exercise an exclusive right to occupy 
the streets of a city with its poles and wires as against 
another company obtaining the same right from the city 
authorities. Am. Tel. & Tel. Co. i;. Morgan County Tel. 
Co., Supra. The grant by the State to a telephone com- 
pany of an exclusive right to do a telephone business 
within its boundaries is void because telephone companies, 
like telegraph companies, are important agencies in the 
transaction of interstate commerce. This rule was applied 
by the Federal courts to the Creek Nation in Indian Ter- 
ritory. Muskogee Nation Tel. Co. v. Hall, 118 Fed., 
382. A statute of Florida granting an excbisive right to 
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the Pensacola Teleg^raph Company was held void because 
of conflict with the Post Roads Act. Pensacola Telegraph 
Co. V. Western Union Telg. Co., 96 U. S., 1. Certain ex- 
emptions as to taxation are often given in the granting 
of an ordinance, but these will be treated under the gen- 
eral subject of taxation in a subsequent chapter. 

§ 68. Oonstmction of franchises.— These ordinances are 
strictly construed and the company does not acquire priv- 
ileges or rights beyond those expressly specified in its 
grant, or which follow as a necessary incident to the con- 
struction and operating of its line, according to the 
grant. The grantee takes nothing by inference. All 
privileges are construed against the corporation and in 
favor of the public, and nothing passes but what is 
granted in clear and explicit terms. City of Helena v. 
Helena Water Works Co., 122 P., 1. In accordance with 
this principle, it was held that where the telephone com- 
pany was given the right to string its wires across streets 
and along the tops of houses and buildings, subject to 
the consent of the owners, the right will not be extended 
to allow the company to erect poles in the city streets. 
Utica V. Utica Tel. Co., 24 N. Y. App. Div., 361 ; 48 N. Y. S., 
916. Along the same line, it was held that an ordinance 
authorizing a telephone company to run its wires **over 
and through" the streets of the city would not give power 
to lay them "under, below or beneath*' the streets. Com- 
monwealth V. Warwick, 185 Pa. St., 623 ; 40 A., 93. 

§ 69. Acceptance of franchise and its aspect as a con- 
tract. — ^An ordinance authorizing a telephone company to 
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maintain lines on the streets without limitation as to time 
for a stipulated consideration, accepted and acted upon 
by compliance with its conditions, becomes a contract 
which a city cannot abolish or alter without the consent 
of the company. Rutland Co. v. Marble City Co., 65 
Vt, 377; 26 A., 635; 36 A. S. R., 868. Such an 
ordinance has also been- called ''an irrevocable con- 
tract/' and is said to have established ''a vested 
right." In some States it is held that when a telephone 
company owes its rights to use the streets of a city to the 
State law an ordinance from the city giving this privilege 
does not establish a contract because there is no consid- 
eration for the grant. Macklin v. Home Tel. Co., 24 Ohio 
Cir. Ct. R., 446. Elsewhere it is held that, although a 
telephone company has received from the State the right 
to maintain a telephone exchange in a city under reason* 
able rules and regulations, yet it may, by accepting an 
ordinance, enter into contractual relations with the city 
and be bound to perform the terms and conditions of the 
ordinance. Mahan v. Michigan Tel. Co., 132 Mich., 242; 
93 N. W., 629. An ordinance which amounts to such a 
contract is under the protection of provisions found in 
State and in Federal Constitutions rendering invalid any 
law which impairs the obligation of contracts, so that 
any law altering or amending an ordinance granting a 
franchise to a telephone company or interfering with the 
company in its exercise of the rights conferred by such 
an ordinance is void. 

The only exception to the rule that a franchise cannot 
be arbitrarily repealed or amended by a State exists in 
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those States where the Constitution provides that every 
grant of a franchise, privilege or exemption shall be sub- 
ject to revocation, alteration or amendment. When such 
a constitutional provision exists, the company is consid- 
ered to have taken its franchise with this provision in 
mind, and the provision for a possible amendment or re- 
peal is held to be a part of the contract. Constitutional 
provisions to this effect exist in California, Colorado, Il- 
linois, Kansas, Kentucky, North Dakota, Texas and Ohio. 

§70. Duration of franchises.— When an ordinance 
granting a franchise states no period for which it shall 
exist, it is presumed to be for the life of the corporation. 
Govin v.' Chicago, 132 Fed., 848. The municipality 
may, of course, place any limit of time it chooses upon 
the existence of the grant. City of Cleveland v. City of 
Cleveland R. Co., 194 U. S., 517 ; 48 Law. Ed., 1102. Prior 
to the expiration of the original grant a franchise may 
be renewed. Kent v. Common Council of Binghamton, 94 
App. Div., 522; 88 N. Y. S., 34. But the extension of an 
existing franchise does not amount to granting a new 
one. Thurston v. Huston, 123 la., 157; 98 N. W., 637. 

§ 71. Transfer of franchises. — ^An agreement to trans- 
fer a franchise is beyond the power of the company hold- 
ing it, and is therefore void. A number of reasons are 
given for this rule. The reason given by the United 
States Supreme Court is that a grant of a public fran- 
chise is a contract between the State and the grantee by 
which the latter undertakes to perform certain public duties 
from the performance of which he cannot release himself 



72 TELEPHONE LAW. 

without the consent of the other contracting^ pairty. 
Thomas t;. Railroad Co., 101 U. S., 83 ; 25 Law Ed., 950. 
With the consent of the authority which granted the 
franchise it may, of course, be transferred in accordance 
with this doctrine. In the States of Wisconsin and Mich- 
igan this rule does not seem to prevail, and in these States 
franchises may be assigned. Mich. Tel. Co. v. St. Joseph, 
121 Mich., 502; Badger Tel. Co. v. Wolf River Tel. Co. 
(Wis.), 97 N. W., 907. Some authorities hold that the 
consent of the municipality does not make the transfer 
valid. New Albany Water Works v. Louisville Banking 
Co. (C.C. A.), 122 Fed., 776. 

** Secondary" franchises may be mortgaged. Farmers* 
L. & T. Co. V. Meridian Water Works Co., 139 Fed., 661. 
Where the ordinance grants the privileges of the streets 
to the grantee, ''his successor and assigns," the franchise 
thereby becomes transferable. People v. Central Union 
Tel. Co., 61 N. E., 428. When a franchise is thus assign- 
able, a transfer of lines, equipment and appurtenances 
includes the franchise. City of Wichita v. Old Colony 
Trust Co. (C. C. A.), 132 Fed., 641. Where the laws of a 
State allow a franchise to be assigned it is held that the 
purchasing corporation is not liable upon the obligations 
of the seller, unless made so by statute or by the terms 
of the transfer. Chase v. Michigan Tel. Co., 121 Mich., 
681;80N. W., 717. 

§ 72. Sevocation and forfeiture of franchises.— Where 
a city ordinance provides for the forfeiture of a franchise 
to maintain poles and wires in its streets, the failure to 
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spend the sum provided, and make the improvements, 
operates to work a forfeiture. When the conditions have 
been violated the city must at once take the position that 
the franchise is void, or it may be held to have waived 
the forfeiture. Such a waiver was held to have occurred 
where the city maintained its own wires upon the poles,, 
and claimed taxes on the franchise and failed to avail 
itself of the forfeiture in defense of actions brought ta 
enforce franchise rights. Commercial E. L. & P. Co. v. 
Tacoma, 17 Wash., 661; 50 P., 592. Failure to use the 
streets of the city would work a forfeiture for what is- 
called a '' non-user.'' Sometimes the terms of the ordi- 
nance provide that the franchise shall be absolutely void 
on failure to perform the specified conditions, and in such 
case no legal proceedings are necessary. But where the 
provisions of the charter of the company are that the 
corporation shall be dissolved on non-performance of the 
conditions, judicial proceedings are required on the part 
of the State before the corporation will be actually dis* 
solved. Morawetz on Private Corporations (1882), sec. 
654. The remedy of the State is by a proceeding of qua 
warranto. Clark v. Inter-State Ind. Tel. Co. (Neb.), 101 
N. W., 977. Whether the company has actually aban- 
doned its franchise so as to authorize a forfeiture is a 
question of fact. Brown v. Maryland Tel. & T. Co., 61 
A., 338. 

Where a telephone company, pursuant to a provision in 
the ordinance granting its franchise, deposited with the 
city a sum of money to be forfeited in case it did not 
have its system in operation at a certain date, it was held 
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that upon default of the company the city might retain 
the deposit as damages, although it could not show par- 
ticular items of injury. City of Detroit v. People's Tel. 
Co., 135 Mich., 696 ; 98 N. W., 745. 
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Bates, Rentals and Chabqes. 

§ 78« Scope of chapter.— In connection with the obtain- 
ing from a city or municipality of a franchise to do a 
telephone business within iis limits, arises the question of 
the rates the company shall charge, and the right of the 
authorities who are to grant the franchise to prescribe 
what the rates of the prospective company shall be. We 
will, therefore, discuss the question of rates at this place, 
and in order to make the discussion complete will con- 
sider the power of a city or State to regulate rates and to 
subsequently alter the rates previously fixed, and also the 
rights of the company itself in the enforcement of its 
charges against subscribers. 

§74. Bight of State to regulate telephone charges.— 
It has always been the principle of the English common 
law, which is the law stiU in force in most States in 
the Union, that common carriers must serve all who apply 
for a reasonable compensation. Their business is deemed 
to be of such a public nature that the Government has a 
right to interfere with the price they are paid for their 
services and to compel them to render their services at 
a reasonable figure. This right is supposed to arise in 
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return for the public privileges the carriers enjoy which 
gives them more or less of a monopoly in their particular 
lines. A telephone company is held to be a common car- 
rier of intelligence, and therefore subject to State regula- 
tion in respect to the rates charged for its service. The 
State may regulate charges irrespective of the fact that 
the telephone companies are declared to be common car- 
riers by statute. It has been said that the control which 
the Legislature is permitted to exercise over common 
carriers is a survival of that class of legislation which, in 
former times, extended to the details of personal conduct, 
and assumed to regulate men's private affairs and busi- 
ness in the minutest particulars. People v. Budd, 117 
N. Y., 1 ; 15 A. S. R., 460 ; 5 L. R. A., 559. 

§. 75. Oonstitationality of State regulations.— The right 
of the State to regulate the charges of common carriers 
has been questioned on the ground that it amounts to 
the taking of private property without due process of 
law, but the constitutionality of such statutes was upheld 
against this objection in the case of Munn v. Illinois, 
which affirmed the constitutionality of a statute of Illi- 
nois fixing a maximum charge for the elevation and stor- 
age of grain in elevators in that State. The legislation 
was upheld as a lawful exercise of legislative power and 
held not to infringe the 14th Amendment of the Con- 
stitution of the United States. Munn v. Illinois, 94 
U. S», 113. The State may therefore fix maximum rates 
to be charged by a telephone company for its service, and 
the act will not be held unconstitutional as depriving the 
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ccMhpany of its property without just compensation on 
the ground that the rates fixed are insufficient or unre- 
munerative, especially where the only evidence of such 
facts are affidavits of the company's officers. Manning v. 
Chesapeake & P. Tel. Co., 26 Wash. L. B., 419. The State 
may also delegate to a State Board of Bailroad Commis- 
sioners the authority to establish rates for telephone com« 
panics. State v. W. U. Tel. Co., 113; N. C, 213; 4 Am. 
Elec. Cas., 586. 

§76. State regulations must not interfere with inter- 
state commerce. — The control over interstate commerce 
resides absolutely in the Federal Qovernment, according 
to the Constitution of the United States. A State, there- 
fore, cannot make any regulation of the rates charged by 
telephone companies on interstate business. The charges 
for such business are subject to the control of Congress 
alone. This is in accordance with a decision of the United 
States Supreme Court, which held that a State statute 
controlling rates can only be enforced as to messages 
sent between parties both of whom are within the State. 
Even if the line extends outside of the State, this is the 
rule. Central Union Tel. Co. v. State, 118 Ind., 194; 2 
Am. Elec. Cas., 27. But a State cannot control rates of 
interstate commerce originating within the State by a 
division thereof on a mileage basis calculated to reach 
that portion within the State. Central Union Tel. Co. v. 
Bradbury, 106 Ind., 1; 2 Am. Elec. Cas., 14; Johnson v. 
State, 113 Ind., 143 ; 2 Am. Elec. Cas., 22. 

§77. Bates fixed by State must be reasonable.— The 



78 TELEPHONE LAW. 

regulations which the State may establish concerning 
the rentals to be charged by a telephone company are 
subject to the further limitation that the maximxmi rates 
established must be reasonable, considering the purposes 
for which they are established. If the rates established 
are less than the actual cost of rendering the service the 
statute amounts to depriving telephone companies of the 
equal protection of the laws. It would not be rational 
to hold that the State might authorize a telephone com- 
pany to carry on its business, and, in fact, place it under 
the obligation to do so, and then establish a rate for the 
doing of this business which would be prohibitive. The 
rates so established must be such as to enable the coip- 
pany to pay all expenses, and besides that leave a reason- 
able profit upon the money invested. In considering 
whether the rates fixed by law are destructive of the prop- 
erty rights of the existing company the basis of value is 
the actual value of property used in the business, cost of 
maintenance and expense of carrying on the business. 
.Where, in a suit to enforce specific performance of a city 
ordinance requiring service at specified rates, it conclu- 
sively appeared that because of the increased cost of 
service due to the increased number of telephones op- 
erated from the exchange the authorized rate was insuffi- 
cient to pay the cost of the service, including interest on 
the telephone company's bonds, the proceeds of which 
had been economically used in equipment, and that the 
decree enforcing such rates would bankrupt the company, 
specific performance was not ordered. The suit was 
therefore dismissed. Md. Tel. & Tel. Co. i;. C. Simons, 
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Sons & Co., 63 A., 314. Chesapeake &. P. Tel. Co., v. Man- 
ning, 18 App. D. C, 191; 186 U. S., 238; 22 S. C. T. R, 
881; 46 L. Ed., 1144. The charges most be nniform for 
eveiy telephone company in the State, as otherwise there 
would be snch a discrimination as to render the law nn- 
constitutional. However, it would be lawful to establish 
one rate for telephone companies in cities, and another rate 
for telephone companies in the country. It might even 
be lawful to make a difference between the rates to be 
charged in cities of different size. 

§78. Municipal regulation.— A municipality has no 
power to regulate the rentals of telephone companies un- 
less it is expressly authorized so to do by the State. This 
follows from the principle that the power to regulate 
charges of common carriers rests in the State itself. The 
municipalities are mere agents bf the State, and unless 
the State delegates the power to the municipal agent, the 
latter is without authority to make any regulations. Most 
of the cases have inyolved a construction of city charters, 
the question usuaUy being whether the power to regulate 
rates was conferred by some clause in the charter. When 
a city charter gives power to '^ license, tax and regulate'* 
telephone companies, it cannot, under such power, regu- 
late the charges for telephone service. Neither does the 
right to ''control the use of the streets" grant this author- 
ity. City of St. Louis v. Bell Tel. Co., 96 Mo., 623; 2 Am. 
Elec. Cas., 44. Nor does the right to regulate telephone 
rates exist in a city under the police power, which we 
have previously defined. Wright v. Glen Tel. Co., 99 
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N. T. 8., 85. This right was held not to exist under a 
provision giving the C?ity Assembly power to ^'pass all 
fiueh ordinances, not inconsistent with the provisions of 
this charter, or the laws of the State, as may be expedient 
in maintaining the peace, good government, health and 
welfare of the city, its trade, business and manufacture.'' 
St. Louis v» W. U. Tel. Co., Supra. Under the section of 
the charter giving the city power to regulate and control 
the exercise by any person or private corporation of .a 
franchise in the streets of a city, it was held that the city 
might regulate the planting of poles and wires, or cause 
wires to be put underground or do anything within reason 
to render the use of the streets by the private corporation 
as little of injury to the public as may be, but that it did 
not confer upon the city the right to regulate rates. This 
was in the case of Kansas City, Mo., which was given au- 
thority to frame its own charter. In that case the court 
said, ''The regulation of prices to be charged by a corpora- 
tion with a franchise of a public utility character is 
within the sovereign power of the State that grants the 
franchise or that suffers it to be exercised within its 
borders, and that power may be with propriety conferred 
on the municipal corporation; but it is not a power ap- 
pertaining to the government of the city, and does not 
follow as an incident to a grant of power to frame a char- 
ter for a city government." State v. Mo. & K. Tel. Co. 
(Mo.), 189 Mo., 83; 88 S. W., 41. 

§ 79. Power of courts to fix rates. — ^Where franchises 
.are to be granted by courts, they are not usually invested 



BATES, RENTALS AND CHARGES. 81 

with power to determine what the rates shall be. Thus, 
it is held in Ohio that, in exercising its power to direet 
the mode of construction of telephone lines, conferred by 
statute on the Probate Court, such court has no authority 
to prescribe or determine rates to be charged citizens for 
service. So much of an order as attempted to prescribe 
rates was held void. State v. Home Tel. Co. (O.), 74 
N. E., 162. In the same case it was held that the com- 
pany is not estopped to deny the jurisdiction of the court 
to prescribe rates by having applied for an order direct- 
ing the mode of construction. 

§ 80. Effect of contraeti between company and city as 
to rates. — ^Where the city has no authority to regulate 
the rates to be charged by a telephone company, it fol- 
lows that a contract between a city and the company upon 
the subject of rates would be beyond the power of a city, 
and therefore of no binding effect in that regard. By an 
ordinance of the City of Salem, 0., a telephone company 
was accorded the right to erect its poles and wires in the 
streets of the city and was not to charge for residence 
service more than $18 per annum, nor for business service 
to exceed $24 per annum. The company refused to place 
an instrument in a business house at the rate specified in 
the ordinance, and the applicant brought suit to obtain 
relief. The city also became a party to the suit and al- 
leged that ''if it had not been for the proposition of 
Thayer to furnish service at the rate fixed by the ordi- 
nance^ the Council would not have granted him a fran- 
chise, but would have made a grant to another company 
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which was applying for a franchise at the same time." 
The court refused the relief sought by the plaintiff on 
the ground that the contract as to rates was not in the 
power of the company to make, because the company got 
its right to use the streets directly from the State, and 
the power of the municipal authorities was to agree 
upon, not the right to use, but the mode of use. The 
court held the company not estopped from setting up, as 
a defense, the municipality's want of power. The court, 
however, expressed ** strong condemnation of the lament- 
able want of fair dealing shown on the part of the de- 
fendant company in its transactions with the municipal 
authorities." Farmer and Getz v. Columbiana County 
Tel. Co., 74 N. E., 1078; Macklin v. Findlay Home TeL 
Co., 24 O. Cir. Ct. R., 446. 

The rule just stated does not hold good everywhere. 
In Maryland an ordinance was passed giving to the 
Maryland Telephone & Telegraph Company the right to 
use the streets of the city, and limiting the company's 
rights to charge for telephone services. It was contended 
that the condition annexed to the ordinance was an at- 
tempt upon the part of the Aldermen and City Council 
to exercise the function of the Legislature, which alone 
can prescribe the regulation of the compensation of a 
public service corporation. The court held that the City 
of Baltimore was free to make any contract it chose with 
the telephone company, so long as it did not exceed the 
limitations imposed by its charter. The court also thought 
the regulation as to rates to be within the Council's 
** limited or quasi-limited power in respect to the control 
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of streets or their use or limitation," by telephone wires 
and poles. This was in a State where the State law gave 
the company the right to construct a line through the 
State on any official, or post-roads, roads, streets and 
highways. Pub. Gen. Laws of Maryland, 1904, Art. &3, 
Sect. 324. The State had also passed an act limiting the 
rates of charges for the use of telephones. Charles Si- 
mons, Sons & Co., V. Md. Tel. & Tel. Co., 57 At., 193. 
A similar rule holds good in Michigan, where it was de- 
cided that, although a telephone company has a right to 
maintain a telephone exchange in a city under reasonable 
rules and regulations made by the city, yet it may, by 
accepting an ordinance, enter into contractual relations 
with the city, and be bound to perform the terms and 
conditions of the ordinance. In this case, the company 
was held bound to furnish service at the rates prescribed 
by the ordinance, in spite of tKe fact that telephone 
companies obtain their right to use the streets of the city 
from the State, and that there was nothing in the charter 
of the city expressly granting it power to regulate rates. 
Mahan v. Michigan Tel. Co., 132 Mich., 242. Where an 
ordinance fixing rates is valid in its application to the tel- 
ephone business in the city, it will be held to extend to ad- 
joining towns and villages subsequently annexed to the 
city. In this case the company had filed an acceptance of 
the ordinance and schedule of rates for telephone service 
"within the limits of the city." These rates the com- 
pany was prohibited from increasing to present or fu- 
ture subscribers. People v. Chicago Tel. Co., 220 HI., 
238; 77 N. E., 245. 
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§8L Remedy againit nnconititational erdinance.— To 
prevent the enforcement of an unconstitutional ordinance 
fixing unreasonably low rates, the telephone company 
may bring a suit in equity for an injunction. This was 
allowed in a case where the company would have been 
subjected to prosecution and fines, and where the com- 
pany alleged that the rate fixed by ordinance would de- 
prive it of profits and property without due process of 
law. In this case it was held that the company need not 
allege or prove that its own rates are reasonable. 
Ozark-Bell Tel. Co. v. Springfield, 140 P., 666. 

§ 82. Regulation of rates when the company is in the 
bands of a receiver. — ^When a company is in the hands of 
a receiver appointed by a Federal court, no other court 
has jurisdiction to interfere or make any order for the 
enforcement of rates provided in the city ordinance. 
Sogers V. Chippewa Circuit Judge (Mich.), 135 Mich., 79. 

§ 83. Evasion of prescribed rates.— A number of difl!er- 
ent devices have been attempted for the purpose of evad- 
ing established rates and of charging a rental which 
exceeds the maximum rate fixed by statute or ordinance. 
One of these devices was dividing the charges into two 
items, one being designated as a regular rental, and the 
other as a monthly charge for the use of the instru- 
ment by non-subscribers. This was tried in Indiana, 
where the maximum rate was there dollars per month, 
and the company charged three dollars as rental for the 
subscribers' use and one dollar for the use of non-sub- 
scribers. The company was held to be violating the 
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statute, the court saying '^divide the four dollars as he 
might, and designate the items as he might, the fact re- 
mains that defendant did thereby charge, collect or re- 
ceive, for the use of one telephone only, the sum in ex- 
cess of three dollars per month." Johnson v. State, 113 
Ind., 143 ; 15 N. E., 215. Another method unsuccessfully 
devised was to abandon the exchange and rental system 
entirely and substitute another system by which a certain 
sum was charged for each conversation, and all persons 
compelled to resort to a station, kept by the company, 
where telephones were to be kept to be used for toll. 
Central Union TeL Co. v. State, 118 Ind., 194; 19 N. E., 
604; 10 A. S. B., 114. Another scheme tried in Indiana 
was to make separate charges for the use of various parts of 
the instrument, collecting twenty dollars per annum for the 
rental of one magneto telephone and battery transmitter, 
and $114 per annum for switching, construction and 
maintenance charges, for lines, batteries, central ofSce 
rates, magneto bell, and other appurtenances. It was 
held that all of those different parts were part of and 
constituted ''one telephone, and could be charged for 
only as a whole." Hockett v. State, 105 Ind., 250; 5 N. 
E., 178; 2 Am. Elec. Cas., 1. Nor can such a statute be 
evaded by supplying a limited service at the rates desig- 
nated, and complete service at the company's rate, it being 
held that the applicant is entitled to be supplied with all 
of the usual exchange connections and facilities. 

The fact that the instrument furnished by a telephone 
company to its patrons is patented does not preclude 
the State from regulating rental charges by fixing a 
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xnaximuin rate. Hockett v. State, supra. In Connecticaty 
however, there was a different holding, it being declared 
that the fact that the company which leased its patented 
instmments to a telephone company to be nsed in the 
State, was a non-resident, did not make its lease a snrren- 
cfer of its inventions to public nse in that State, nor 
make it a common carrier of speech therein. It was ac- 
cordingly decided that a State had no right to confiscate 
the property of the licensing company by enforcing the 
rental charges established by its statutes. Am. Bapid 
Tel. Co. V. Conn. Tel. Co., 49 Conn., 352; 1 Am. Elec. Cas., 
390. Where a law fixes the maximum rate for a telephone 
on a separate wire, the statute is not violated by addi- 
tional charges for extra equipments, such as auxiliary 
bells. Chesapeake, etc., Tel. Co. v. Manning, 186 U. S^ 
288 ; 22 U. S., 881 ; 46 L, Ed. 1144. 

§ 84. Bentals to be without discrimination.— Passing 
now to a consideration of the company's rights in regard 
to the subscriber, the telephone company is obliged to 
furnish service to all persons who apply for it, for legal 
purposes, without discrimination as to rates. Telephone 
companies cannot charge one rate to one subscriber and 
another rate to another subscriber, but must have a uni- 
form rate for all subscribers in the same class. Where 
differences in conditions as to expense or difiiculty of the 
service rendered exist which justify a difference in 
rates, the rule does not apply. Thus, there may be a 
greater charge for a subscriber who has a long distance 
telephone than for his neighbor who has not. In the 
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same way, a greater rental may be asked of the sub- 
scriber who has a single line than to one who is on a party 
line, and also a country subscriber may be charged more 
than one living within the city limits. There also may be 
discriminations between day and night patrons. An 
extra charge may be made for a subscriber in one county 
who desires to talk to a subscriber in another county. 
The company may make an additional charge for sending 
a messenger to call a non-subscriber to the telephone, but 
could not make such a charge for calling a person who 
is a subscriber. Neither can companies make a lower 
rate to persons who do a larger share of business with ! 

them, or who have a number of different telephones, but 
this rule does not prevent a company from dividing its | 

subscribers into classes according to amount of business 
done and establishing a different rate for each class. All i 

persons in the same class must be served fairly and im- | 

partially and at the same rate. i 



§ 86. Collection of charges. — ^Telephone companies may 
require the payment of charges in advance for the period 
the telephone is contracted for. JThey may likewise re- 
fuse to furnish service to persons who do not offer to 
pay the proper charges. Neb. Tel. Co. v. State, 55 Neb., 
627; 76 N. W., 171; 45 L. B. A., 113. The company may 
discontinue the service of a subscriber who is in arrears 
for rental. The fact that the applicant refused to pay 
his rental under a former contract because^ a directory 
was not furnished at his request is not ground for the 
company's refusal to install its instrument at a later 
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time when he offers to abide by the company's roles. 
State V. Neb. Tel. Co., 17 Neb., 126; 52 A. R., 404; State v. 
Kinloch Tel. Co., 93 Mo. App., 349; State v. Citi- 
zens' TeL Co., 61 S. C, 83; 39 S. E. 257; 85 
A. S. R., 870; 55 L. R. A., 139. The company cannot re- 
fuse to furnish its service to one who has refused to pay 
a charge that is higher than the maximum rate pre- 
scribed by proper authorities, providing the subscriber 
offers to pay the lawful rate. If the failure to pay is due 
to the company's refusing to render the subscriber any 
service he is entitled to demand, the company has no 
ground for discriminating. Owensboro-Harrison Td. Co. 
V. Wisdom, 23 Ky. L. R., 97; 62 S. W., 529. 

If the contract expressly provides that written notice 
must be given of bad service, the subscriber cannot escape 
liability for rental because of bad service without having 
actually given notice. Service may be discontinued, 
where the rule as to pajrment of tolls is violated, without 
stating the reason, and in spite of the fact of the com- 
pany's indebtedness to the subscriber, if the rule be rea- 
sonable. This was held to be the case, even though the 
company is indebted to*the patron in an amount greater 
than the sum the company claimed from him, and the 
court would not permit the set-off to be urged in an action 
against the company for a penalty. Irvin v. Rushvflle 
Co-operative Tel. Co., 161 Ind., 524; 69 N. B., 258. 
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CHAPTER Vm. 

Bights of Way and Pbivate Ownsbs. 

§ 86. Definition. — A right of way in the legal sense of 
the term is a right to pass, for all or certain purposes, 
at all or certain times, over and upon another man's land 
or property, but the term has a twofold meaning. It is 
sometimes used to mean a mere undefinable right to crosa 
the land of another — ^the right of passage — and is also 
used to describe that strip of land which a telephone com- 
pany appropriates for its use and upon which it builds ita 
line — ^that is the land itself, and not the mere right of 
passage over it. It is in the latter sense that the term 
is used in this chapter. 

§ 87. Scope of chapter.— This chapter will be confined 
to the discussion of the acquiring from private persons 
and railroad companies of rights of way over their landa 
and over highways which their lands adjoin. It will not 
deal with the rights of the public in highways because 
that subject has already been discussed in a previous 
chapter. 

When a telephone company erects its line, it usually 
finds it necessary to acquire permission to cross private 
lands, and also finds that the owners of land, which abuts 
on the highway, claim certain rights in reference to the 
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company's use of the highway for the planting of its poles 
and stringing of its wires. 

§ 88. Bight of way oyer private lands.— In any private 
lands the owners have an absolute right. They may for- 
bid the company crossing the lands at all, and if the 
company, or its agents or employees, enters upon the 
land without the permission of the owner, they are tres- 
passers and liable to the owner for any damage they 
may do. If they do not inflict any actual injury to the 
owner, by their trespass, they are still liable in what is 
called nominal damages for their actions. They may also 
be liable criminally where statutes exist making trespass 
upon another's land a criminal ofFense. The owner of the 
land may also put a trespasser ofiF, using so much force 
as is necessary to accomplish his purpose, but no more. 
If he uses more force than is necessary, he may himself 
become liable for any personal injury the trespasser may 
receive. 

A telephone wire stretched over the property of an- 
other without authority, but causing no obstruction, is 
not a nuisance which may be summarily abated by cut- 
ting the wire; but the remedy of the land owner is an 
action of ejectment against the company for stringing 
lines over another's land without permission, although 
the soil is not interfered with. McGowan v. State (Ala.), 
40 S., 142; Butler v. Frontier Tel. Co., 109 App. Div., 217; 
95 N. Y. S., 684. 

The company should, of course, get the consent of the 
owner to cross his land ; the best method of doing so will 
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be diacnssed in a subsequent paragraph. If the owner 
does not grant his consent, there are usually statutes 
giving the telephone company the right of eminent domain 
under which they may condemn a right of way across pri- 
vate lands. The right of eminent domain will be consid- 
ered in a later chapter. 

§ 8A. Bights of abutting owners in streets and high- 
ways. — ^The owner of land that abuts on the highway must 
usually be dealt with before the company can build its 
line in front of his premises, and the question arises, 
what right he has to interfere with the company's con- 
struction. An abutting owner has been said to occupy 
a threefold relation to the street. First, as one of the 
general public having a right to use the street in com- 
mon with every other member of the public. Second, 
as owner of the land to the center of the road. This in- 
terest arises because the public usually does not own the 
land, itself, over which a road runs, but merely has a 
right to use the land which constitutes the highway 
for highway purposes. The real title to the land to the 
center of the highway in such case belongs to the abutting 
owner, who owns to the center of the highway, subject to 
the use of the land for highway purposes. Third, the 
abutting owner occupies to the highway the relation of 
owner of the land possessed of the right of ingress and 
egress to and from the road, and also the easement, or 
privilege, of light and air. Detroit City Ry. Co. v. Mills, 
85 Mich., 634; 3 Am. Elec. Cas. 341; Patterson Ry. Co. v. 
Grundy, 51 N. J. Eq., 213 ; 4 Am. Elec. Cas., 178. 
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§ 90. Interf erenoe with common lue.— If fhe property 
owner finds the ordinary use of the street, which he has 
a right to nse for travel and other purposes in common 
with every other member of the public, obstructed, he is 
entitled to damages for such obstruction. In this case 
he would be entitled to damages only in case any other 
member of the public who wished to use the road for high- 
way purposes would likewise be so entitled. This is look- 
ing at his rights in the first relation spoken of in the 
above paragraph. 

§&!• Interference with ingress and egress, lifl^t and 
air. — ^As an abutting owner a person has a right to pass 
freely and without obstruction from his land to the street 
and back again, and also is entitled to have his lot unob- 
structed toward the street for light and air. So long as 
the abutting owner is not obstructed in the use and en- 
joyment of his property, having convenient ingress and 
egress, and unobstructed light and air, he has no legal 
cause to complain, based upon the rights discussed in 
this paragraph. Detroit City By. Co. v. Mills, 85 Mich., 
634; 3 Am. Elec. Cas., 333; Patterson By. Co. v. Orundy, 
51 N. ar. Eq., 213 ; 4 Am. Elec. Cas., 173. If the lot owner 
is deprived of the privilege of light, air and access, he is 
entitled to compensation for their loss. Mortimer i;. N. 
Y. El. By. Co., 57 N. Y. Super. Ct., 244; 6 N. Y. S., 898; 
129 N. Y., 81; 41 N. Y. St B., 122; 29 N. E., 5; Donovan 
V. Allert, 11 N. Dak., 289; 91 N. W., 441; 95 Am. St. 
Bep., 720; 58 L. B. A., 775. 

§ 92. Bight as owner of the aoil to the center of tha 
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ttreet — ^The public has a right to use the street for all 
beneficial or street uses which public necessity may from 
time to time require. So long as the use to which the 
street is put is a proper and authorized public use, the 
abutting owner receives no injury, although such public 
uses may cause him inconvenience, since his rights are 
subordinate to the rights of the public. But, if the street 
or highway is put to a new use, which is separate, distinct 
and beyond the legitimate public uses for which the street 
when originally established, was intended, then the abut- 
ting owner is damaged and is entitled to compensation 
for his injuries. The construction of a telephone line 
upon the street or highway always raises the question 
whether it is a new use of the street for which it was not 
originally intended. If it is a new use, then the abutting 
owner's permission must be obtained for such use. If it 
is not a new use, but is comprehended in the legitimate 
public uses for which the street was originally intended, 
then the abutting owner has no right to complain. 'It 
may seem that, when the telephone company has once ob- 
tained from the proper authorities, either State or mu- 
nicipal, as the case may be, permission to use the streets, 
then the land owners have no right to interfere, and need 
not be dealt with. This is not so, however, for the reason 
above stated. The public authorities have entire control 
of the street when the telephone line is one of the pur- 
poses for which the street was originally intended; then 
the public franchise obtained by the company is all the 
permission it needs, and the abutting land owner is with- 
out any right that needs to be considered. But if the 
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use of the streets for a telephone line is a new and 
different use, it is not such a public use as the public 
authorities have the right to grant to a telephone com- 
pany , and in such cases the abutting land owner's per- 
mission must also be obtained before the street or high- 
way can legally be used for telephone purposes. 

Different States have different rules on the subject of 
whether a telephone company is an additional burden on 
the street or highway, and in each case the rule of the 
State must be ascertained before the company is in posi- 
tion to commence business intelligently. What has been 
said above holds good when the fee simple title to the land 
in the street or highway belongs to the abutting owner. 

§ 93. Where the fee is in the municipality.— Where the 
fee simple title in the highway rests in the municipality 
the rule is different. It is there in position to grant full 
permission for the highway's use and the abutting owner 
has no right that must be obtained by the telephone com- 
pany before it can lawfully build in front of his prem- 
ises. Krueger v. Wis. Tel. Co., 106 Wis., 96; 81 N. W., 
948; 50 L. R. A., 298. Thus, in Louisiana, it was held 
that an abutting owner could not obtain compensation 
for the construction of a telephone line along or in front 
of his lands, since the fee to the streets was in the mu- 
nicipality. Irwin V. Great Southern Telephone Co., 37 
La. Ann., 63; I Am. Elec. Cas., 709; Pac. Tel. Co. v. Irvine 
49 P., 113. Nevertheless, the abutting owner would have 
a remedy for any special injury, even if the city did own 
the fee. Chesapeake Tel. Co. v. MacKenzie, 74 Md., 36 j 
28 A. S. R., 219; 21 A., 690. 
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Merely stringing wires in front of one's property is 
not an injury entitling the owner to a preliminary in- 
junction, and he cannot complain if the wires are in a 
conduit, laid under the sidewalk. Boake v» American 
Tel. Co., 41 N. J. Eq., 35; 2 A., 618; Cobum v. New TeL 
Co., 156 Ind., 90; 59 N. E., 324, 671. If, however, his 
easement to travel be interfered with, he would be en- 
titled to compensation, notwithstanding the ownership 
of the highway by the public. Hays v, Colum- 
biana County Tel. Co., 12 0. Cir. Dec, 167; 21 0. Cir. 
Ct., 480. If the construction of poles and wires in front 
of one's premises interferes with the right of access, 
light and air, the property owner would be entitled to 
compensation for the use of the street, even where the 
public owns the title to the highway. 

This distinction between the situation when the public 
owns the fee to the highway and when the fee is owned 
by the lot owner is not recognized in many courts, and in 
States whose courts do not recognize this distinction, it 
cannot be said that the permission of the public authori- 
ties to use the streets is sufficient, but the permission of 
the lot owner must be obtained also. Stowers v. Postal 
Tel. Cable Co., 68 Miss., 559; 9 So., 356; 24 A. S. E., 290; 
12 L. R. A., 864 ; Board of Trade Tel. Co. v. Bamett, 107 
111., 507; 47 Am. E. cas., 565; 1 Am. El. Cas., 565; 
Dusenbury v. Mut. U. Tel. Co., 11 Abb. N. C, 
440; Metropolitan, etc., Tel. Co. v. Colwell Lead 
Co., 50 N. Y. Supt. Ct., 448; Broome v. N. Y., 
etc., Tel. Co., 42 N. J. Eq., 141; 7 Atl., 851; Hewett v. 
West. U. Tel. Co., 4 Mackey, 424; Pierce v. Drew, 136 
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Mass., 75, Amer. El. Gas., 571; Julia Bldg. Assn. v. Bell 
Tel. Co., 88 Mo., 258; Amer. M. Cas., 801; Pacific Postal 
TeL Co. V. Irvine, 49 Fed., 113. 

.§ 94. Dittinctton between city streets and rural higli- 
ways. — ^There is frequently held to be a distinction be- 
tween the rights of abutting owners in the country and in 
the city. This is based upon the difference between the 
contemplated uses of rural highways and of city streets, 
it being supposed that city streets were intended to be 
used for more numerous public purposes than rural high- 
ways, and that therefore ^at would be an additional 
burden in the country, would not be a burden at all in 
the city. A use of a highway that might be considered 
an invasion of public rights in rural districts might be 
il proper and legitimate use of city streets. Johnson 
^. Thomson-Houston Elec. Co., 54 Hun, 469; 3 Am. Eleo. 
Cas., 203; E. Elec. v. Am, TeL & Tel. Co., 143 N. Y., 
133; 5 Am. Elec. Cas., 92; 38 N. Q., 202^ Osbom v. Au- 
burn Tel. Co., 97 N. Y. S., 874. 

However, this distinction is denied in a number of 
:States that hold that a telephone line is not an additional 
burden on the highway. Cater v. N. W. Tel. Exch. Co., 
60 Mum., 539 ; 51 A. S. R., 543 ; 63 N. W., Ill ; Cumberland 
Tel. & Tel. Co. v. Avritt, 85 S. W., 204. These cases hold 
that there is less reason for a telephone line being an 
additional servitude in a rural highway than in a city 
street, because the lines rarely interfere with travel or 
the privileges of abutting owners in the country, whereas, 
in the city the numerous wires frequently interfere with 
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access, light and air, as well as rendering protection of 
the buildings more difficult in case of fire. 

§ 98. Telephone lines an additional burd0n.«*We will 
now point out briefly what the rule is as to a telephone 
line being an additional burden upon the streets or high- 
ways in different states of the Union. In the follow- 
ing States telephone lines are held to be an additional 
burden upon the highway: North Dakota, Cosgriff v. 
Tri-State Tel. & Tel. Co., 107 N. W., 525; Kansas, where 
the fee of the highway is in the abutting owner, McCann 
V. Johnson County Tel. Co., 76 P. 870; New York, when 
the abutting owner owns to the center of the highway, 
Little V. Am. Tel. & Tel. Co., 98 N. Y. S., 136 Johnson v. 
N. Y. & Penn. Tel. & Tel. Co., 78 N. Y. S., 598; Ohio, 
Smith i;. Central District Printing and Telegraph Co., 
20 Cir. Ct. B., 259; 2 Am. Elec. Cas., 237; Illinois, 
where the fee to the center of the street is in the abut- 
ting owner, Board of Trade Tel. Co. v. Bamett, 107, HI., 
507 ; 47 A. B., 453 ; 1 Am. Elec. Cas., 565 ; Maryland, Ches- 
apeake and Potomac Tel. Co. v. McEenzie, 74 Md., 36; 3 
Am. Elec. Cas., 196; Mississippi, Stowers v. Postal Tele- 
graph Co.; 3 Am. Elec. Cas., 855; 68 Miss., 559; 9 S., 356; 
24 9 S. B., 290; 12 L. B. A., 864, New Jersey; NicoU v. N. 
Y. Tel. Co., 62 N. J. L., 150, 133; 72 Am. St. Bep., 666; 
Virginia, W. U. TeL Co. v. Williams, 86 Va., 696; 3 Am. 
Elec. Cas., 184 ; Nebraska, Bronson v. Albion Tel. Co., 93 N. 
W., 201; 60 L. B. A., 426; North Carolina, Hodges v. 
W. U. TeL Co., 133 N. C, 225; Texas, Erie Tel. Co. v. 
Kennedy, 80 Texas, 71; 15 S- W., 704; Washington, 
Spokane v. Colby, 16 Wash., 610; 48, P., 248. 
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§ 96. Telephone lines not an additional burden,— In the 
following States, telephone companies are held not to 
be an additional burden upon the highway, and, there- 
fore in these States the abutting owner need not be 
consulted nor his permission obtained : Indiana, Magee v. 
Overshiner, 150 Ind., 127 ; Louisiana, the abutting owner 
having no fee in the streets or sidewalks in front of 
his property, Irwin v. G- S. Tel Co., 37 La. Ann., 63; 1 
Am. Elec. Cas., 709; Massachusetts, Pierce v. Drew, 188 
Mass., 75; 1 Am. Elec. Cas., 571; Michigan, Wyant v. 
Central Tel. Co., 123 Mich., 51; Minnesota, Cater v. N. 
W. Tei. Exchange Co., 60 Minn., 539; 51 A. S. E., 543; 
63 N. W., Ill ; Missouri, Julia Bldg. Assn. v. Bell Tel. Co., 
88 Mo., 258; I Am. Elec. Cas., 801; Montana, Hershfield t;. 
Bocky Mountain Bell Tel. Co., 12 Mont, 102; 4 Am. Elec. 
Cas., 73 ; Pennsylvania, York Tel. Co. v. Keesey, 5 Pa. Dist., 
366; 6 Am. Elec. Cas., 107; Kentucky, Cumberland Tel. & 
Tel. Co. V. Avritt, 85 S. W., 204; West Virginia, Lowther v. 
Bridgeman, 50 S. E., 410; Tennessee, Frazier v, E. Tenn. 
Tel. Co., 90 S. W., 620; South Dakota, Kirby v. Citizens' 
Hobbs V. Long Distance Tel. & Tel. Co., 41 S., 1003 (Ala.), 
Tel. Co., 41 S., 1003; District of Columbia, Hewett v. 
W. U- Tel. Co., 4 Mackey (D. C), 424; 16 Am. & Eng. 
Cor. Cases, 276; Alabama, Southern Bell Tel. Co. t;. 
Francis, 109 Ala., 224; 31 L. R. A., 193; 55 A. S. B., 930. 

The reason for this rule is, that highways being de- 
signed as public avenues of travel, traffic and communi- 
cation, their use is not necessarily limited to travel and 
the transportation of property in moving vehicles, but 
extends as well to communication by the transmission 



RIGHTS OP WAY AND PRIVATE OWNERS. 99 

of intelligence, and, therefore, their use for telephone 
lines does not impose an additional bnrden upon the land, 
but is merely a newly discovered method of using the 
old pnblic easement. 

§ 97. Acquiring right of way firom private owners.— 
Where it is necessary to acquire the right of way over 
private lands or to secure the permission of an abutting 
land owner to the use of the street or highway in front 
of his premises, the question arises as to how this should 
be done. The right to cross private lands must be ex- 
pressly granted. Penn. Tel. Co. v. Hoover, 24 Pa., Sup. 
Ct., 96. The best way is always to obtain an instrument 
from the owner in the nature of a conveyance executed 
with all the formalities of a deed. When such a con- 
veyance is obtained the land owner can never raise any 
question about it unless he asserts that it was obtained 
by fraud or false pretences. In many cases, however, 
land owners, particularly in rural districts, would be 
frightened, and would refuse, if asked to execute a for- 
mal document, although they would willingly consent to 
give the company permission verbally to build over their 
property, or in front of their premises. When permis- 
sion is given in this way, it amounts to a verbal ''license." 

A license is ordinarily revocable at the will of the 
person giving it, and so is a license of this kind until 
it has been acted upon. It was so decided in the case of a 
license to a telephone company to attach wires to a build- 
ing. Bunke v. N. Y. Tel. Co., 110 App. Div., 241 ; 97 N. Y., 
8., 66. Such a license may be revoked by a sale of the 
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premises. After money is expended and the line actually 
built in reliance upon it, a verbal license becomes irrevoc- 
able. Wilson V. Chalf ant, 15 0., 248 ; 45 A. D., 574. It is 
not necessary that there should be any consideration for 
such a parol license, aside from the expenditure of money 
in reliance upon it. Rerick v. Eem (Pa.), 14 Serg. & 
B., 267; 16 A. D., 497. There are some States in which 
this rule does not hold, such States being Gonneeticut, 
Maryland, Rhode Island and Massachusetts. Prince v. 
Case, 10 Conn., 375; Hays v. Richardson, 1 G. & J., 366; 
Poster V. Browning, 4 R. I., 47; Pomroy v. Stevens, 11 
Mete., 244. If formally granted, an easement to main- 
tain a telephone line, with necessary poles, wires and 
guys is continuous, and contemplates the stringing of 
as many wires as are necessary to the proper conduct of 
the business. A voucher, properly attested and signed, 
is sufficient to grant an easement to a telephone com- 
pany. Barber v. Hudson River Tel. Co., 93 N. Y. S., 993. 
Grants of this kind are strictly construed, and a grant 
to cross land along the highway adjacent to property 
does not permit a diagonal crossing of the land. Zim- 
merman V. Am. Tel. & Tel. Co., 71 S. C, 528; 51 S. B., 
243. If an agreement with the land owner cannot be 
obtained, resort must be had to the local statutes, author- 
izing the remedy of condemnation. This right, under 
the subject of eminent domain, will be treated in a 
subsequent chapter. 

§ 98. Railroad rights of way.— Frequently the same 
questions which arise concerning the rights of private 
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land owners come up in connection with railroad com- 
panies. It is sometimes necessary for telephone com- 
panies to cross railroad rights of way and sometimes to 
build along the right of way beside the track. A tele- 
phone company may acquire by contract with the rail- 
road company a right to occupy part of the latter 's 
right of way. Railroad companies usually have on hand 
printed blank forms for use in making such agreements. 
These forms frequently provide the height the wires 
shall be above the company's tracks, and sometimes the 
angle at which the wires shall cross. These matters are 
subject to contract between the parties in each case. 
On the part of the railroad company it is a reasonable re- 
quest that an ample height shall be specified for the 
wires to overhang the tracks for the protection of the 
company's employees. 

§ 99. Telephone lines an additional burden on rail- 
road rights of way. — ^A telephone line on the right of 
way of a railroad company is generally an additional 
burden for which the original owner of the land, if he 
retains the fee, is entitled to compensation. By this is 
meant that the person who owns the land abutting on 
the railroad right of way may be entitled to additional 
damages when a telephone line is put upon the right of 
way, although he has previously been compensated for 
granting the right of way to the railroad company. Am. 
Tel. Co. V. Pearce, 71 Md., 535; New Orleans R. Co. v. 
Southern Tel. Co., 53 Ala., 211. A telephone line also 
subjects the easement of the railroad company to an 



102 TBLEPHONE LAW. 

additional burden, and the company is entitled to com- 
pensation therefor, under the constitutional provision 
against the taking of private property without compen- 
sation. At. Tel. Co. V. Chicago B. Co., 6 Biss. (U. S.)» 
158. In some States, statutes confer upon telephone com- 
panies the right to use the right of way of a railroad 
company. Under such statutes and under general eminent 
domain statutes, telephone companies may condemn a 
right of way for their lines over the right of way of the 
railroad company. This is upon the principle that prop- 
erty already condemned for public use may be condemned 
for another and different public use, under authority from 
the State. These statutes usually provide that telephone 
lines shall not be constructed upon or along the railroad 
so as to interfere with travel. The fact that by the con- 
struction of a telephone line across a railroad right of 
way, the line may be less exposed to danger from storms, 
and may be constructed more directly or economically 
is not such a necessity as will authorize the appropriation 
of a railroad right of way. N. W. Tel. Exchange Co. v. 
Chicago, etc., E. Co. (Minn.), 79 N. W., 315. 



EMINENT DOMAIN. 103 



CHAPTER IX. 

Eminent Domain. 

§ 100. Deflnition.— In case a telephcoie company, in the 
building of its line, is unable to obtain permission from 
the owners of private property to cross their lands with 
its right of way, or to build beside their lands in a high- 
way, in States where the erection of a telephone line 
is held to be an additional burden upon the rights of 
the abutting owner, the recourse of the telephone com- 
pany is to obtain its right of way by condemnation pro- 
ceedings. Condemnation proceedings are carried on 
under what is called the right of eminent domain. Emi- 
nent domain is "the right or power of a sovereign State 
to appropriate private property to particular uses for the 
purposes of promoting the general welfare.'* Lewis on 
''Eminent Domain,'* section 1. Eminent domain is also 
defined to be **the sovereign power vested in a State 
to take private property for public use, providing first a 
just compensation therefor." Trenton Cut-Off R. Co. v. 
Newton Elec. St. Ry. Co., 8 Penn. Dist. R., 549. It will 
be noted that the right of eminent domain may be exercised 
only for "public use." 
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§ 101. What is public use.— The question, therefore, 
comes up, what is the meaning of the term '^public 
use"f Public use has been defined to be ^'any use of 
anything which will satisfy a reasonable public demand 
for facilities of travel, for transmission of intelligence or 
commodities." State v. Am. & European Coin. Co., 43 N. 
J. L., 381 ; I Am. Elec. Cas., 343. The latest definition of 
a public use is as follows: ''That only can be considered 
a public use where the Government is supplying its own 
needs, or is furnishing facilities for its citizens in regard 
to these matters of public necessity, convenience or wel- 
fare which, on account of their peculiar character, or 
the diffictdty or impossibility of making provisions for 
them otherwise, it is alike proper and needful for the 
Government to provide.'* Brown v. Gerald, 61 A., 785. 
The use of streets, highway^ and land for the erection 
and maintenance of a telephone line is of a public nature, 
and comes within the requirement of a public use. State 
V. Central N. J. Tel. Co., 53 N. J. L., 341; 3 Am. Elec. 
Cas., 546, 549. 

The construction of a subway under city streets is a 
public use, but this is only in case the subway is con- 
structed for the use of a company which is to place ita 
own wires therein. Where the city undertook to make to 
a company an exclusive grant to construct a subway for 
the purpose of placing the wires of electrical companies 
therein, giving such company {he exclusive control ani^ 
management of the same for fifty years, it was held that 
the construction of the subway was not a public use, but 
was merely the building of an instrumentality for pri- 
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rate gain, it being the electric wires, the uses of which 
were of a public character and not the subway. State v. 
Murphy, 134 Mo., 548; 84 L. R. A., 369; 34 S. W., 51; ft 
Am. Elec Gas. 64. 

§ 102. Bight may be conferred on telephone companies. 
— ^Prom the definition above, it will be seen that the 
right of eminent domain is one which belongs to the soir- 
ereign power or the State. Therefore, it cannot be exer- 
cised by private persons or companies unless expressly 
conferred by statute, and the State cannot confer the 
privilege of exercising this right except upon such com- 
panies as are engaged in a public service. The use of 
property for the telephone business being considered a 
public nature, and within the requirements of a public 
use, it is, therefore, valid for the State to confer upon 
telephone companies the right to condemn property iinder 
the power of eminent domain. 

§ 103. What is taking property for public use?— In 
ancient times it was considered that private property was 
taken for public use only when the owner was wholly de- 
prived of his possession, use and occupation. It is now 
established that an actual physical taking of the prop- 
erty is not necessary, but that whenever the lawful rights 
of an individual to the possession, use and enjoyment of 
his land are in any degree abridged or destroyed by the 
exercise of the power of eminent domain, his property is 
to that extent taken for public use. Lewis on ^'Eminent 
Domain," section 56. 
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§104. In ftatutes oonlerring, ''TelegraphB" indndai 
'"Telephone." — ^The right to use the power of eminent 
domain must be expressly conferred by statutes of the 
State in which it is to be exercised. In many cases the 
State statutes confer this power upon telegraph com- 
panies, and make no express mention of telephone com- 
panics. In such cases, it is held that telephone companies 
are, by implication, included, being of the same nature as 
telegraph companies. In a leading case on the subject 
the court held that the phrases ''magnetic telegraph 
lines*' and ''any telegraph lines,*' found in the statutes 
are broad enough to include the "telephone," which is 
merely another method of communication by means 
of electricity, and where another statute confers upon 
telegraph companies the right of eminent domain in 
condemnation proceedings, the same will apply to 
telephone companies. San Antonio R. Co., v, S. W. 
Tel. Co., 93 Tex., 213; 77 A. S. R., 884; 56 S. W., 201. A 
similar ruling has been made in New Jersey. State v. 
Central N. J. Tel. Co., 53 N. J. L., 341 ; 21 A., 460. 

But in Mississippi, telegraph and telephone companies 
are held to be distinct, and, as the laws relating to tele- 
graph companies and authorizing them to exercise the 
right of eminent domain, repealed another act authoriziog 
both telegraph and telephone companies to exercise this 
right, it is held that telephone companies possess the 
requisite authority. But in this State the effect of such a 
ruling can be avoided by organizing a dummy telegraph 
company for the purpose of condemning rights of way 
which may afterwards be used for the telephone com- 
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pany. It is there held that the fact that the telephone 
company itself is thus enabled to do indirectly what it 
could not do directly is immaterial, the question of the 
legality of the condemning company's organization being 
one to be taken cognizance of only in a proceeding on 
the part of the State. Ala. ft C. Ry. Co. v. Cumberland 
Tel ft Tel. Co., 41 S. 258. 

Statutes delegating the right of eminent domain to cor- 
porations are in derogation of common right, and must 
be strictly construed. N. Y. ft H. B. Co. v. Kip, 46 N. 
T., 546. 

§ 106. To whom granted.— Private corporations may be 
authorized to take private property for telephone pur- 
poses, and it is upon such organizations that the power 
is usually conferred. In the absence of a constitutional 
prohibition, the Legislature may authorize a foreign cor- 
poration to condemn lands in the State. But the foreign 
corporation has no right to exercise the power unless 
granted to it by the domestic State; and then only in 
case it does not violate the State's constitution. South- 
western Tel. Co. V. Kansas City, etc., R. Co., 108 La., 691 ; 
32 S. 958. 

A corporation organized under the laws of a foreign 
State must meet any objection that may be raised on the 
ground of illegality of organization by proving the reg- 
ularity of its organization. Cumberland Tel. & Tel. Co. 
V. St. Louis I. M. & S. Ry. Co., 41 S. 492. 

General telephone laws usually confer this power upon 
both foreign and domestic corporations. The right is 
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not generally granted to individuals, although the Leg- 
islature has power to grant this authority to persons not 
incorporated. 

§ 106. Conditions precedent. — ^As a conclusion from the 
principle that statutes conferring the right of eminent 
domain must be strictly construed, follows the rule that 
all conditions precedent to the exercise of the power re- 
quired by statute must be complied with before any pro- 
ceedings can be taken to condemn land. One condition 
precedent is that there must have been a failure of the 
company to agree with the owner of the land sought to 
be acquired. Before there can be a failure to agree, 
there must, of course, have been an attempt upon the 
part of the telephone company to reach an agreement, 
and a refusal by the land owner. 

§ 107. Condemnation proceedings.— Condemnation pro- 
ceedings are practically a suit at law by which the tele- 
phone company petitions the court to make an order 
granting to it the right to use the land of the defendent 
for the purposes of erecting and maintaining its tele- 
phone line, and determining what compensation shall 
be paid by the telephone company for the privilege. The 
conduct of the proceedings will, of course, require the 
employment of an attorney familiar with the laws and 
practice of each particular State. The initial step in 
the case is the filing, in the court of the county where the 
line is situated, of a petition, the contents of which is 
largely determined by the statute in each State. The 
petition must be correct in details, and contain every- 
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thing necessary to give the court jurisdiction of the pro- 
ceedings. It should give the names and residence of the 
petitioners, and should state their authority for seeking 
the right of way. The names of the land owners, who are 
made defendants, and their residence, must also be cor- 
rectly stated. This is essential in order that the court 
may know to whom notice should be given of the proceed- 
ings, and to whom damages should be awarded. In pro- 
ceedings to condemn property in the public street, the 
fee simple title of which is in a private individual, the 
municipality is not a necessary party under a statute 
which defines ^' owner" to include all persons having any 
estate, interest or easement in the property taken. New 
Union Tel. Co. v. Marsh, 89 N. T. S., 79 ; 96 App. Div., 122. 
The petition should also contain a description of the prop* 
erty to be condemned, and, in this particular, it is held 
. that extreme accuracy is essential for the protection of 
all parties concerned. Not only should the property be 
described, but the interest held by the owners in the 
property should be stated. This is necessary, because it 
often occurs that the land owner holds the land as trustee, 
guardian, executor, administrator, or that several per- 
sons are jointly interested in the same piece of property, 
and this information should be before the court. The 
petition must allege the failure of the company to agree 
with the owner of the land sought to be acquired, and 
the reason therefor, or else the petition will be defective. 
The petition must also describe the proposed locations 
of the company's poles and wires, and a petition has been 
held defective which did not give the exact or approxi- 



IIQ TELEPHONE LAW. 

mate location and height of the proposed poles, number and 
size of the cross arms, and the number of wires to be sosr 
tained thereon. N. Y. & N. J. Tel Co., v. State, 50 N. J. 
L., 432; 2 Am. Elec. Cas., 269. In some cases it is re- 
quired by statute that the map or plat of the proposed 
route be filed with the petition, but in the absence of 
express provision of statute this is not necessary 
where it would add no force to the description contained 
in the petition. Where a map was filed with the petition 
made by the telephone company, and was referred to in 
the petition and could not have been mistaken for any- 
thing other than a part thereof, it was held that the 
petition was not defective because the map was not phy- 
sically attached to it. State v. Central N. J. Tel. Co., 53 
N. J. L., 341; 3 Am. Elec. Cas., 546. The petition should, 
in conclusion, pray for notice to be given to the owners 
of the land over which the right of way is sought, and 
should ask that commissioners be appointed to assess 
'damages. In some States, the assessment of damages is 
by a jury instead of commissioners, and the petition 
would, of course, vary according to the statutory pro- 
visions. It is usually required that the petition be 
sworn to. 

§ 108. Nature of title acquired.— When a company con- 
structs its lines upon the property of a private person 
after condemnation proceedings, it does not acquire the 
absolute title or fee to the land, but acquires merely an 
easement or privilege of using the land for the purposes 
of the company. This gives the company the right to 
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enter upon the land at all times when necessary to con- 
struct or repair the line, doing as little damage as pos- 
sible. The ground actually occupied by the poles does, 
of course, belong to the company for exclusive occupancy. 
It does not become necessary for the company to sepa- 
rate by a fence the strip condemned from the remainder 
of the owner's property. Lockie v. Union TeL Co., 103, 
HI., 401; I Am. Elec. Cas., 425. 

§ 109. Over railroad rights of way.— A telephone com- 
pany may condemn a right of way over the land used by 
a railroad company for its tracks, the same as if the land 
were owned by a private person. This is in accordance 
with the principle that property already devoted to public 
use, as is a railroad right of way, may afterward be con- 
demned for another and different public use. By this is 
not meant, however, that land can be taken from one 
corporation by another for the same public use, but the 
use for which the second right of way is taken must 
be a use new and distinct from that to which the property 
has already been put. There is this qualification in the 
taking of a railroad company's property that the tele- 
phone line must be so built as not to interfere with the 
running of trains, and the general carrying on of the 
railroad business. As a railroad usually runs through a 
number of counties in the State, it is not necessary where 
the telephone line is intended to be built along the rail- 
road right of way in different counties to institute pro- 
ceedings in each county. But it is usually provided that 
in such cases the proceedings may be begun in any one 
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of the counties through which the railroad right of way 
extends. Postal Telegraph & Cable Co. v. Oregon Short 
line B. Co., 23 Utah, 474; 65 Pac, 735; 90 A. S. B., 705. 
The telephone company, in condemning the right of way 
over the railroad company's line does not, and cannot 
acquire the exclusive privilege over such right of way, 
but any other telephone or telegraph company afterwards 
<;ould condemn a right of way for itself. 

§110. Conunissioners, and how appointed.— The court 
in which the condemnation proceedings are held usually 
refers the determination of the necessity for taking the 
right of way, and the awarding of damages to commis- 
sioners, as that is the most general method provided by 
law. These commissioners are selected from men sum- 
moned by the clerk of the county to act, their number 
depending upon the rule in each State. In some cases, 
the commissioners are selected by the court, and in other 
cases are selected by the parties to the proceedings. Com- 
missioners must be citizens of the county in which the 
petition is filed, and should be disinterested parties. 
They must also be qualified electors of the county of their 
residence, and, in some instances, must be property 
holders. 

§ 111. Duties of commissioners.— The commissioners act 
under oath, and it is their duty to carefully inquire into 
the circumstances, and to assess in favor of the land 
-owner or railroad company due compensation for actual 
damages suffered. They hear testimony of witnesses of- 
fered by either party, and with such assistance determine 
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upon the amount of land to be taken and award damages. 
After making their award, which may be done by the 
majority of the commissioners, they make a report of 
their proceedings, which is filed in the court. 

§ 112. Proceedings by special court— In some States a 
special court is provided for the trying of condemnation 
proceedings. This court may consist of a Justice of the 
Peace and a jury, or it may be presided over by a Judge 
of Probate. The State statutes must always be con- 
sulted on these points. 

§ 113. Award of oomndssioners.— The award of the com- 
missioners amounts to a judgment in the suit, and b as 
conclusive and binding as any other judgment unless 
appealed from. 

§ 114. Measure of damages.— The measure of the dam- 
ages to be awarded by the commissioners is a just com- 
pensation for all property taken, rights impaired or de- 
stroyed. It has also been stated to be either the extent 
to which the rental or assessable value of the particular 
property has been diminished or the difference in the 
value of property before the construction of the poles, 
and its value afterward. Shepherd v. Baltimore B. Co., 
130 U. S., 426; 9 S. Ct. B., 598. 

Where there are minerals beneath the surface of the 
land taken, these still belong to the owner, and may be 
removed by him, leaving proper support for the surface, 
so it is error to allow the fair market value of land, taken 
for railroad purposes, as a measure of damages. Mo., 
Kans. ft N. W. B. Co. v. Schmuck (Kans.), 76 P., 836. 
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Where a right of way is condemned over the property 
of a railroad company, the expense which the raihroad 
company incurred in clearing its right of way and keep- 
ing it free from obstructions is not an item to be con- 
sidered because the railroad company would have had 
to incur this expense for its own purposes. The measure 
of damages has been clearly stated in Illinois to be '^not 
the value of the land embraced within the right of way 
between the poles and under the wires, but • • • • 
the extent to which the value of the use of such spaces 
by the railroad company is diminished by the use of the 
same by the telegraph company for its purposes.'* St. 
Louis Ey. Co. v. Postal Telegraph Co., 173 HI., 508; 51 
N. B., 382. In the case of railroad companies, the de- 
crease in the value of the right of way for railroad pur- 
poses is, in the absence of special circumstances, so slight 
as to justify the allowance of nothing more than practi- 
cally nominal damages. Postal Tel. Cable Co. v. Oregon 
Short-Line B. Co., 104 P., 623; 111 P., 842. 
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CHAPTER X. 

Location of Poles and Wmss. 

§ 115. Mnft be where company has right to put them.— 
Having obtained the necessary rights of way for the con- 
struction of the telephone line, the next problem that 
confronts the company is the actual erection of poles and 
wires. Before the poles and wires are erected their loca- 
tion must be determined upon. The first principle to be 
observed in the location of the line plainly is that the 
poles and wires must be located where the company has 
authority to put them. Otherwise the company will be 
a trespasser, the poles and wires a nuisance, and they 
may be removed by the land owner or any other person 
having authority over the land where they have been so 
carelessly set. Therefore, if the line of poles is to be in 
the highway, it must be wholly in the highway, and must 
not encroach upon private land. If the line is to be 
erected upon private land, it follows that it must not en- 
croach upon the highway. Both of these statements are 
made upon the assumption that the right of way over the 
highway or private land has, in each case, been obtained 
from the public authorities and abutting owner. 

§116. Must not interfere with public travel.— In de- 
ciding in what part of the highway the line of poles shall 
be erected, there must be kept clearly in mind the high- 
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way's primary purpose, which is for public travel. Most 
statutes giving telephone companies the right to locate 
poles along the public highway require that they shall 
be so located as not to interfere with public travel. This 
statutory provision is worded in different ways, and is 
broader in some States than in others. In Alabama, the 
phrase is, ''such lines shall be so constructed and main- 
tained as not to obstruct or hinder the usual travel on 
such • • • highway.'* Civil Code of 1896, Section 1244. 
In Arkansas, the language is, ''provided ordinary use is 
not obstructed." Digest of Statutes, 1904, Section 2934. 
In California, the company may erect poles "in such 
manner and at such points as not to incommode the pub- 
lic use of the road or highway.'' Civil Code, 1901, Sec- 
tion 539. This latter is quite a general statement, and is 
found also in Connecticut, Idaho, Illinois, Iowa, Louisiana, 
Maryland, Massachusetts, Pennsylvania, and Wyoming. 
In Delaware the statute is broader, requiring the poles to 
be so located "as in no way to interfere with the safety 
and convenience of persons traveling." Laws 1903, 
chapter 394, section 105. In Minnesota, the limitation 
is that the lines shall not "interfere with the safely and 
convenience of public travel." Revised Laws, 1905, sec. 
2927. In Mississippi, the words "common use" are em- 
ployed, which is slightly modified in Georgia and Florida 
by the term "ordinary use." In New Jersey, the phrase 
is not "to interfere with the safety and convenience of 
travelers." In Vermont, the line must be so constructed 
as "not to interfere with repairs or public convenience 
in traveling." 
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But eyen where the State law does not provide that 
the public use shall not be interfered with by the location 
of poles, it is necessary to avoid interference with such 
use upon the principles of the common law. According 
to this principle, the use for which the highway was in- 
tended must not be obstructed. In fact, it has been held 
that the obstruction of a highway is an offense at com- 
mon law, and need not be expressly made so by statute. 
Commonwealth v. American Tel. & Tel. Co. (Ey.), 84 S. 
W., 519. 

§117. Sidewalks, gnttors, bicycle paths, etc.— The 

principle that the use of the highway for public travel 
must not be obstructed makes it incumbent upon the 
telephone company to avoid placing any of its poles in 
the roadway. As the whole highway, as well as the road- 
way, is intended for travel, the principle extends to side- 
walks, and any interference of poles with the travel of 
the public upon sidewalks is unlawful. In country dis- 
tricts, bicycle paths are found, and when these are reg- 
ularly established their use is as much entitled to pro- 
tection from the interference of telephone poles as is a 
sidewalk or roadway. Gutters are proper parts of a high- 
way for drainage purposes, and the poles must not inter- 
fere with the proper purpose of the gutter. This does 
not mean that the pole cannot be placed in the gutter or 
may not encroach somewhat upon it so long as the drain- 
age of the highway is not interfered with. 

§ 118. Must be reasonably located.— Another rule to be 
borne in mind in the location of poles and wires in the 
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highway is that the company must exercise reasonable 
care in the location and construction of its lines so as to 
prevent injury to travelers and other persons lawfully 
using: the highway. The company is not bound to make 
a line absolutely safe to the public, since it is not an in- 
surer of the safety of travelers in the streets from 
injury by its poles lawfully placed therein. The amount 
of care it must exercise is proportioned to the amount of 
danger and liability to accident. In other words, the 
company must be reasonably careful under all the circum- 
stances. Not only must the original location and con* 
struction be made with reasonable care, but the same 
care must be observed in the maintenance of the line and 
the general use of the highway by the telephone company. 
If the company does not exercise reasonable care in this 
respect, it will be liable to damages to any person who is 
injured thereby. Riley v. New England Telephone & 
Telegraph Co., 68 N. E., 17. It has also been held that a 
company may be liable for injuries to a horse which runs 
into a pole improperly located. Alice, Wade City, etc., 
Co. V. Billingsley, 77 S. W., 255. A company was even 
held liable for a runaway caused by two poles lying oppo- 
site the roadway. Mo. and Kans. Tel. Co. v. Vandevort, 
14 Am. Neg. B., 291 ; Little v. Central District Printing 
and Telephone Co., 62 A., 848. 

§ 119. Municipal authority for improper location no do- 
fense. — The fact of an improper location being authorized 
by the mtmicipality is no defense for a telephone company 
in an action brought against it for personal injuries due to 



LOCATION OP POLES AND WIRES. 119 

the negligent location of poles. Geneva v. Brush Elee. 
Co., 50 Hun, 581; Wolfe v. Erie Tel. Co., 33 P., 320. By 
authorizing an improper construction, the municipality 
renders itself jointly liable with the telephone company. 
Cteneva v. Brush Elec. Co., supra. 

§120. Poles must be strong, stable and secure.— The 
poles themselves must be strong, stable and secure, 
Harton v. Forest City Tel. Co., 54 S. B., 299, but this does 
not mean an absolute security sufficient to resist storms 
of unusual severity, the occurrence of which could not be 
reasonably expected. The poles must be strong enough 
to withstand such storms as may be reasonably expected, 
but they are not required to be so strong that no storms 
can break them, or to withstand such storms as reasonable 
foresight could not anticipate. Ward v. At. & Pac. Tel. 
Co., 71N. Y., 81;27A. R., 10. 

§ 121. Height and strength of wires over highway.— 
The wires strung upon the poles set in a highway must 
be high enough from the ground to be safe for all ordi- 
nary travelers and vehicles to pass beneath. This must 
be so especially where wires cross the highway. This 
does not mean that the wires must be high enough for 
exceptionally tall loads to pass beneath, but they must 
be high enough for such vehicles or loaded conveyances, 
like loads of hay, as may reasonably be expected to use 
the highway, to have free and safe passage, together with 
such persons as might ride on top of such vehicles. Penn. 
Tel. Co. V. Varnau, 15 A., 624 ; Hannum v. Hill, 52 W. Va., 
166. The wires must also be strong enough to stand such 
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strains as are ordinarily put upon them, and such storms 
as may be expected to occur in the latitude where they 
are located. What has been said qualifying the duly of 
the company to maintain strong, stable and secure poles 
applies equally to the company's duty in regard to its 
wires, cross-arms and other appliances in the highway. 

§ 122. Kegnlation by State.— Under its inherent police 
power, the State may regulate, for the public safety and 
convenience, the manner in which the company's poles 
and wires should be constructed along and over the pub- 
lic highway. People v. Squire, 107 N. T., 593; 1 A. S. R, 
893 ; 145 U. S., 175. This the State may do, even though 
it has given the telephone company a franchise to con- 
struct its lines over the streets, highways and public 
lands of the State, because by its franchise it does not 
relinquish its control over the streets and highways nor 
divest itself of the right to exercise its police power. The 
State's control is usually exercised by the passage of gen^ 
eral laws concerning the strength of poles and the height 
of wires erected by the telephone companies in the State. 
Thus, the Legislature of Alabama has enacted that every 
company must erect over crossings of public or private 
roads substantial, durable and permanent posts to pre- 
vent the falling of wires or the obstruction or interference 
with travel on such road. In Delaware, there is a provi- 
sion that all wires must be placed at least twenty feet 
above crossings and twenty-three feet above railroad 
crossings. In Illinois, wires must be not less than twenty- 
jBve feet from the surface of any steam or electric railroad. 
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And, by the laws of that State, in incorporated cities, 
Tillages or towns, wires must be not less than fifteen 
feet above the ground and not less than twenty-five feet 
high at public or private crossings, and poles must be 
placed along the boundaries in the streets, as directed by 
the local authorities. 

In Nebraska, telephone poles must be set at least six 
feet within the boundaries of the roadway and placed sa 
as not to interfere with road crossings, while wires are 
to be placed not less than twelve feet above all road cross- 
ings. Compiled Statutes, 1895, chapter 89a, section 14. 
In Ohio, the requirement is that when the line is built 
over the track of a steam railroad, poles must be twelve 
inches in diameter at the bottom and six inches in diam- 
eter at the top, and set in the earth not less than one- 
sixth of their length and well tamped. Double cross-arms 
are to be used, and wires must be insulated with glass or 
porcelain insulators and securely fastened to both cross- 
arms. All wires are to clear the tops of rails at least 
twenty-five feet, except trolley wire crossings, where the 
height is to be agreed upon, and then must be approved 
by the Commissioner of Railroads and Telegraphs. Where 
there is any side strain, poles must be well guyed or 
braced. Laws of 1900, section 3365, subd. 28. In Vir- 
ginia, poles must rise at least twenty feet over road cross- 
ings and twenty-three feet over railroad crossings. Acts 
of Assembly, 1906, section 1294, h. (1) In Wyoming, 
when a line crosses a street railroad, the company must 
kave the poles on each side not less than twelve inches in 
diameter at the bottom and six inches at the top, and 
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the poleg must be set one-sixth of their length in the 
ground, the provision in this regard being the same as 
that in Ohio. Double cross-arms must be used, and fas- 
tened with two bolts, twenty-five feet above the wires. 
In Wisconsin, it has been decided that a post in the high- 
way from four to six feet from the fence is not obstruo- 
tion enough to render the company liable. Roberts t*. 
Wisconsin Telephone Co., 77 Wis., 589; 46 N. W., 800; 20 
A. S. R, 144. 

It is within the power of the State to create a board of 
commissioners which shall be vested with the right to 
exercise for the State its power of regulation, and such 
an arrangement exists in a number of States. 

§123. Delegation of power to municipalities.— This 
right which the State possesses of regulating the con- 
struction and maintenance of telephone lines may be 
lawfully delegated by the State to the mxmicipality. By 
the term municipality as it is here used is meant all the 
subordinate agencies of State government, such as town* 
ships, counties, towns and villages. In the delegation to 
these municipalities of the police control over streets, this 
power is included. 

It is also quite generally provided by statute that a 
telephone company desiring to use the streets or high* 
vrdLjn must obtain from the local authorities a designation 
of the route for such lines and for the location of poles. 
If the statute contains such a provision, it must be com- 
plied with. An ordinance granting permission as required 
by such statute need not specify the particular location 
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of the poles or what distance apart they shall be placed. 
State V. Bayonne, 59 N. J. L., 101; 34 A., 1080. The mu- 
nicipality may require the poles to be of such size and 
character as not to endanger persons using the streets, 
and not unsightly. Auerbach v. Cuyahoga Tel. Co., 9 0. 
D., 389 ; 7 O. N. P., 633. An ordinance requiring the num- 
bering and lettering of poles is reasonable and lawful. Mo- 
nongahela v. Electric Light Co., 12 Pa. Co. Ct., 529. Poles 
may be required to be painted, but in such case the notice 
to the company should state the color. New poles may 
be required to be substituted for old poles, and in such 
case notice of substitution should designate the poles to 
be removed. Village of Hardwick v. Vermont Tel. Co., 
40 A., 169. In Massachusetts, the specifications of the 
Mayor are conclusive. Commonwealth v. State, 97 Mass., 
555. But, in Missouri, a city board cannot interfere with 
the location of poles. State v. Flad, 23 Mo. App., 185; 2 
Am. Elec. Cas., 128. Where the Road Commissioners of the 
township adopted a regulation requiring poles to be 
erected along the property line, the regulation was con- 
strued as meaning that the poles should be placed on that 
part of the highway next to the property line in such a 
way that all the necessary parts of the poles should be 
within the highway. American Tel. & Tel. Co. v. Harbor 
Creek Township, 23 Pa. Super. Ct., 437. After poles have 
once been located in the highway, a change in location 
may be ordered by the proper authorities when reason- 
ably necessary. American Tel. & Tel. Co. v. Mill Creek 
Township, 46 A., 140. In determining upon such neces- 
sity, increased traffic along the highway is properly con- 
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sidered. Am, Tel. ft Tel. Co. v. Harbor Creek Township, 
supra. Poles may be ordered removed to the other side 
of the highway. Oanz t;. Ohio Postal Telegraph Cable 
Co., 140 F., 692. Where the law requires the authorities 
to locate poles, the company locates them at its peril, if 
the Connty Commissioners do not, and may be held liable 
for snch penalty as is provided by the statate for obstruct- 
ing the public highway. Inter-State Independent Tel. & 
Tel. Co. V. Town of Towanda (HI.), 77 N. B., 456. If 
poles are set so as not to incommode the public, and there 
is no good cause for removing them after they are once 
located, a city has no power to do so, and any ordinance 
that might be passed to that effect is illegal and void. 
City of Hannibal v. Mo. and Eans. TeL Co., 31 Mo. 
App., 23. 

§124. Powers of municipal board of supervisors.— 

Where the only statutory limitation upon the company's 
right to erect poles is the granting authority to the city 
to designate the location thereof, the kind of posts and 
height of wires, and the State has not imposed any condi- 
tions, additional regulations and restrictions cannot be 
established as conditions of permission to erect poles by 
a board of public improvement, having ministerial but no 
legislative power. This is especially so where the board 
is not empowered by any ordinance to act as agent of the 
city in imposing such regulations and its only authority 
is the power to make by-laws and rules for the transaction 
of its own business. State v. Mad, 23 Mo. App., 185; 2 
Am. Elec. Cas., 128. 
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§ 126. Power of SdectmeiL— In Massachusetts, it is 
lield that the power given to the Selectmen of the town 
in regard to the location of poles, wires, etc., was only 
to be exercised in their discretion, and that the whole 
subject was committed to them by the statutes. Suburban 
Light & Power Co. v. Board of Aldermen, 153 Mass., 200; 
3 Am. Elec. Cas., 80. 
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CHAPTER XI. 

BBSPEcnvE Rights of Telephone Companies and Elec- 
tric Light and Traction Companies. 

§126. Ways in which tronble arises.— Wires of all 
kinds are now interwoven as closely over the country 
that telephone companies very frequently come in con- 
flict with other electric companies concerning the re- 
spective rights of their lines and wires. The companies 
that cause most trouble for the telephone business are 
electric light and traction railway lines. The difficulties 
caused by these companies arise in three ways by con- 
duction, induction and contact. Involved with these 
difficulties of interference are questions concerning the 
occupation of streets as affecting mutual rights, the use 
of appliances and devices to prevent mutual interfer- 
ence, and the duties and liabilities of these companies 
under such circumstances. 

§127. Definitions.— Conduction, or leakage, is the ac- 
tion of electric current flowing from the rails or wires 
of one electric company to the surrounding earth, and 
into all electric conductors connected with the earth, 
thereby reaching telephone wires in a grounded circuit 
and creating upon the wires loud and continuous noises, 
which disturb telephonic communication. This disturb- 
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ance results from the nse, by two or more electric com- 
panies in the same territory, of the earth for the pur- 
pose of making the return section of an electrical circuit. 
Induction or parallelism, occurs where the wires of a tele- 
phone company are built parallel to and near the wires, 
of an electric railway and is due to the fact that such 
electric railways employ upon large wires a current 
that constantly and rapidly changes its strength, there- 
by inducing disturbing currents in parallel telephone 
wires and preventing the successful transmission of tele- 
phonic messages. It is scarcely necessary to define con- 
tact, which occurs when the wires of one telephone or 
electric company, through sagging or breaking, come 
in contact with the wires of another similar company. 
Each of these different methods of interference will now 
be separately discussed and the rules of law relating to 
each, presented. 

§128. Oonduction.— The practicability of using the 
earth as one-half of the returning section of an electrical 
current was discovered in the year 1838, by Professor 
Steinheil. Professor Morse claimed to have made the 
discovery at the same time, but he failed to obtain a 
patent therefor. Forty years before the telephone was 
discovered, the use of the earth as a conducting medium 
in the formation of an electric circuit had been the com- 
mon property of all electric enterprise. It is now a right 
which is common and universal, and to which no com- 
pany can obtain an exclusive privilege. In its applica- 
tion by telephone companies, the wires are carried from 
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the telephones of subscribers to gas pipes in the rooms 
where the instruments are located, or to water pipes, or 
to the earth, in order to make a complete circuit. The 
interference with the action of the telephone is said to 
be largely attributable to the sensitiveness of the tele- 
phone receiver. The wires also, being designed to carry 
the extremely small current needed for telephone trans- 
mission, are too small in size to carry successfully the 
strong current passing into them from electric railway 
wires. 

§129. Single Trolley System for Traction Oompaiiies. 
— ^Most cases of interference by conduction arise where 
street railways are operated by what is known as the 
single trolley system, which is in use on nine-tenths of 
the traction railways of the United States. In*this sys- 
tem the electricity used to operate the motors of the 
cars is conveyed to them by a single over-head trolley 
wire, and a single arm or pole, attached to the car, and 
carrying the conducting wheel which runs along and 
presses against the lower surface of the trolley wire. 
The current passes down the pole or arm to the con- 
trolling switch at the end of the car and thence to the 
motor, from which it passes to the wheels and to the 
tracks. It then passes back to the station along the iron 
rails of the track, interlaced together by conducting 
wires and firmly connected by the conducting wires with 
the negative pole of the dynamo, the greater portion of 
the current flowing along its line to the track as the 
xetum current. 
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Some portions of this current, however, are unavoid- 
ably diverted to whatever conductors are in proximity, 
passing from one ground over a part of the conductors 
of the foreign system and back to earth at a point near 
the electric power station. 

It will therefore be seen that interference with ground- 
ed telephone lines it likely to occur by portions of dec- 
trie current from the heavily charged wires of the street 
railway company passing into the ground and there find- 
ing the earth connections of the telephone wires at the 
exchange and at the subscribers' residences, then passing 
up into these wires and the telephone instrument, and, 
by reason of their great force and volume substantially 
destroying the utility of the telephone plant. 

§130. Double Trolley SystenL— A few traction com- 
panies use what is called the double trolley system in 
which there are two trolley wires, two trolley wheels, 
and the electric current passes through one wire from one 
trolley through the motor, back through the other trol- 
ley to the other wire, and so back to the generator 
switch, escaping to the earth. When the double trolley 
system is in use no trouble is experienced by telephone 
companies from conduction. The double trolley system 
is exx>ensive and is also considered objectionable because 
it disfigures the streets with a complicated network of 
wires, and wherever there are curves, turn-outs, or 
switches renders the road very difficult of operation. 

§1S1. Physical remedies by telephone compaiiy.— 

The evil of conduction may be remedied on the part of 



130 TELEPHONE LAW. 

the telephone company in two ways. The proper remedy 
is by retnm wire attached to each telephone, forming a 
metallic circuit over which the telephone currents cir- 
culate between the exchange and the subscriber's station 
without coming in contact with the earth. This plan 
is expensive in first cost as it doubles the number of 
wires carried through the streets as compared with a 
grounded line, but the low cost of maintenance and the 
higher grade of service which can be given make it the 
most economical in the long run. Another device which 
came into vogue several years ago to do away with the 
evil? of grounded lines is the common return system. 
This contemplates the employment upon each route dis- 
turbed by the railway service of a single return wire to 
which each telephone upon that route is connected and 
which operates to complete the metallic circuit. This 
device is not very expensive and has been found to be 
quite satisfactory when properly installed on very small 
systems. 

§132. Legal Remedy for Injury by Oondnetion.-- 

When a telephone company's wires are grounded upon 
its own or its subscriber's property and it suffers injury 
from conduction due to tlie escaping current of a trac- 
tion railway company, it may recover- from the traction 
company such damages as are occasioned thereby. This 
rule is based upon the doctrine that the lawful, harmless 
and customary use upon one's land, alike of water, 
air, or electricity, cannot be lawfully obstructed or im- 
paired by the injurious act of another, attended with dis- 
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turbance of natural existing conditions and consequent 
loss. It is not material that the injurious act is done 
upon the premises of one other than the injured party. 
Cumberland Tel. & Tel. Co. v. By. Co., 93 Tenn.. 492; 4 
Am. Elec. Cas., 297; 29 S. W., 104. The doctrine has 
been stated as follows: *' ... the injury by con- 
duction constitutes such invasion or taking of plaintiff's 
property as renders defendant liable for the damage 
done. It is a direct and immediate result of the de- 
fendant's injurious act. It imposes a burden upon plain- 
tiff's property that impairs its use and value. The loss 
is fixed and definite in amount. It can make no differ- 
ence that no material thing was taken or that the loss 
resulted not from contact of material things, but through 
the agency of the subtle and impalpable electric fluid. 
The important consideration is that a thing of value has 
been taken from the plaintiff, for the benefit of de- 
fendant, as the representative of the public, and for that 
thing compensation must be made." It is also held to 
be irrelevant whether or not the street railway company 
is entitled to a dominant use of the streets superior to 
that of the telephone company. 

§133. Other statements of this rule.— In New York 
this rule has been stated as follows: **We are not pre- 
pared to hold that a person, even in the prosecution of 
a lawful trade or business, upon his own land, can gather 
there, by artificial means, a natural element like elec- 
tricity, and discharge it in such a volume that, owing to 
the conductive properties of the earth, it will be con- 
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veyed upon the grounds of his neighbor, with such force 
and to such an extent as to break up his business, or 
impair the value of his property." Hudson River Tel. 
Co. V. WatervUet & R. Co., 135 N. T., 394, 642; 32 N. B., 
148; 31 A. S. R., 838; 4 Am. Elec. Cas., 275. 

Another clear statement of the rule by an English 
court is as follows: ''The electric current may be more 
erratic than water, and it may be more difficult to cal- 
culate, or to control its direction or force; but when 
once it is established that the particular current is the 
creation of, or owes its special existence to, the defendant, 
and is discharged by him, I hold that if it finds its way 
on to a neighbor's land, and there damages the neighbor, 
the latter has a cause of action. '* National Tel. Co., i;. 
Baker (1893), L. R. 2 Ch. Div., 186; 0. Am. Elec. Cas., 327. 

81S4. Where telephone wires are grounded in the 
streets. — ^In the above cases the wires of the telephone 
companies were grounded upon their own or their sub- 
scribers' property. Where the telephone company's wires 
are grounded in the streets the company is not entitled 
to the same protection. The use of the streets is primarily 
for purposes of travel, and hence in the public ways 
traction companies are considered entitled to superior 
rights, and if the telephone company grounds its wires in 
the streets, it has no remedy for injuries it suffers from 
conduction. 

The cost of providing metallic returns to replace the 
telephone company's earth circuit system when rendered 
necessary by the street railway company's adoption of 
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electricity as its motive power, cannot be recovered by 
way of damages from the street railway company, the 
telephone company having no vested interest in, or ex- 
clusive right to, the ground circuit or ground system. 
Bell Tel. Co. v. Montreal St. By. Co., Rap. Jud., Quebec., 
6 Cour Du. Banc. De La Bein, 223. 

§136. Beaaonable care must be ezercised by each 
company. — When a telephone company and a traction 
railway company are jointly using the streets in the same 
city in such a way as to conflict with each other, each 
company is bound to exercise reasonable care in the 
maintenance of its lines so as to prevent interference with 
the lines of the other company. Rocky Mountain Td. 
Co. V. Salt Lake City R. Co., 3 Am. Elec. Cas., 856. In 
Wisconsin, it is held that a telephone company has the 
right to demand of those using the streets for electric 
cars the exercise of reasonable care, and the avoidance 
of all negligence. In that State there is a statute making 
it the duty of every electric light and power company, 
and of every person engaged in the transmission of elec- 
trical energy within the State to provide by suitable in- 
sulation, return wires, or other means, against injury to 
persons or property by leakage, escape or induction. By 
the same act the neglect of any of its provisions entitles 
the person or corporation injured to a preliminary in- 
junction preventing further use of the electric current 
until the law has been complied with. Laws of Wis- 
consin, 1889, ch. 375, section 1 and 2. This statute is held 
to apply to telephone, as well as to other electric com- 
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panies, one being as clearly forbidden as the other to per- 
mit electricity to escape into the ground* Wis. Tel. Co., 
V. Eau Claire St. By. Co., 3 Am. Elec, Cas., 383. 

The holdings giving a relnedy for injuries by conduction 
do not apply everywhere, however, as there has been an- 
other doctrine developed that is less favorable to the 
rights of telephone companies. This latter doctrine is 
built upon the principle that the paramount right to the 
streets is for the purpose of travel and hence the use of 
streets by a traction company is proper. 

The appropriation of the street by legislative authority 
to any other purpose than that of public travel is con- 
sidered subordinate to the latter purpose, in the absence 
of clearly expressed statutes to the contrary. Therefore 
though there may be inconvenience or loss caused to 
others by the adoption of a mode of locomotion, yet, 
if such mode is carefully and successfully employed, and 
the usefulness of the street as a public highway is not 
destroyed or impaired, there can be, for injuries caused 
by conduction according to this doctrine, no recovery by 
any telephone company whose wires are grounded upon 
private property, if directly connected with this use of 
the public streets and a part of its system in such use. 
But even by this doctrine it is admitted that a different 
rule would probably prevail in case the other electrical 
company had constructed its lines upon private property, 
and the streets were not affected by the operation of its 
system. In such a case, it is said, if the lines are so 
affected by conduction as to prevent their operation or 
the successful transaction of the business of the com- 
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pHuy there would probably be held to be such an appro- 
priation of private property as would require compen- 
sation to be made. Joyce on Electric Law, section 510. 
Most of the cases from which this rule is derived were 
suits by telephone companies to restrain the use of the 
single trolley system by a street railway company on 
the ground that the wires of the telephone company were 
seriously affected by conduction and induction. These 
applications for injunctions have been almost invariably 
denied. 



Duty to use a metallic return.— Where the re- 
sults of conduction can be obviated by the use of a 
metallic circuit, the obligation is upon the telephone com- 
pany to adopt it. This is for the reason that its adoption 
is a less expensive and troublesome remedy than the re- 
quirement that the street railway company change its 
method of operation. Cumberland Tel. & Tel. Co., v. 
United By. Co., 42 P., 273; 8 Am. Elec. Cas., 408. 

§187. Induction. — The law concerning interference by 
induction is not so favorable to telephone companies as 
is the law on the subject of interference by conduction. 
This injury, unlike that caused by conduction, occurs 
upon and within the streets, and is a direct and immediate 
result of the telephone company's occupation and use of 
the streets, simultaneously with other electric companies. 
Interference by conduction is confined almost entirely to 
cases of conflict between electric railway and telephone 
companies. Interference by induction may arise in cases 
between telephone companies and electric and power 
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companies, or any other companies maintaining in the 
streets wires canning heavy currents of electricity, as 
well as with electric railway companies. 

§138. Induction caused by traction railway companies. 

— The right of a telephone company to use the streets 
is always conditioned, as has been stated before, upon its 
not obstructing the "ordinary use'* of the streets. Elec- 
tric railway service is ahnost unanimously considered as 
an ordinary use of the streets. Hence, if the telephone 
line is so erected as to be interfered with by induction 
caused by the traction company's wires, there is held to 
be a corresponding interference by condnction with the 
wires of the traction company, and such an obstruction 
of the streets as the telephone company is forbidden to 
create. This is held to be the case where the telephone 
company is first in the possession of the streets and an 
electric railway company afterwards erects its line law- 
fully and properly in them. Cumberland Tel. & Tel. Co., 
V. United Electric Railway Co., supra. It is therefore 
incumbent upon the telephone company to so erect its 
lines in the street that an electric railway company to be 
afterwards built shall not be obstructed in its use of 
the streets by the necessity of avoiding interference by 
induction with the telephone company's line. The tele- 
phone company cannot recover for any inconvenience or 
loss which it may suffer from the adoption of a legally 
authorized mode of locomotion which is carefully and 
skillfully employed and which does not destroy the use 
of the streets as a public way. A telephone company 
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is not deprived of any property right, but is simply com* 
pelled to yield the subservience which it is bound to- 
render under its charter to the dominant use of the 
streets. Hudson River Tel. Co. v. Watervliet Tum-Pike 
& B. Co., supra. 

§139. Induction by electric light and power com- 
paaies. — ^These rules of law would, of course, not apply 
to the use of the streets by electric light or power com* 
panics, as use by these companies could not be held to 
be in any sense an ''ordinary use" of the streets. Be* 
tween electric light and power companies and telephone 
companies, the one first rightfully in position would be 
entitled to protection against interference by induction 
on the part of one subsequently erected. For any dam- 
ages caused by induction the later established company 
would be liable, and the company injured would also be 
entitled to an injunction to restrain the electric com* 
pany from stringing its wires in proximity to those of a 
telephone company. Prior authority to occupy, or prior 
occupation of the streets, does not confer upon such com* 
pany any exclusive right, but any subsequently licensed 
company is under the duty to so maintain its wires and 
lines as not to interfere with the prior occupant's right 
to properly operate its lines, and to transact the business 
authorized by its franchise. Joyce on Electric Law, sec- 
tion, 517. Neb. Tel. Co. v. York Gas & Electric Light 
Co., 27 Neb., 284; 3 Am. Elec. Cas., 364. In cases of this 
kind an always essential and very much discussed ques- 
tion arises as to which company actually was the prior 
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occupant. Where it was shown that an ordinance givincr 
authority to an electric light company to erect its poles 
and wires upon the streets was passed, and the company 
had constructed its plant, and erected a part of its poles 
and wires, before the telephone company put its poles 
and wires in place, the electric company having previously 
notified the telephone company of its proposed route, and 
having received in return assurances from the telephone 
company that the location would be satisfactory, it was 
held that the electric light company was the first occu* 
pant of the street, although the telephone line was first 
completed. Neb. Tel. Co. v. York Gas & Electric Co., 
supra. 

A telephone company can obviate the serious affects of 
induction by increasing the distance between its wires 
and those of the electric company, as the effect of in- 
duction at a distance of fifteen feet is but slight, the rule 
being that induction between parallel lines is inversely 
proportioned to the square of distance between thenu 
Where the telephone company can avoid induction by 
this means it is its duty to do so. Bocky Mountain Bell 
Tel. Co. V. Salt Lake City By. Co., 3 Am. Elec. Cas., 356. 

§140. Contact. Duty to use guard wires.— Dangers 
from interference by contact arise because poles are likely 
to break, and wires to be thrown down by the force of 
storms. When wires do fall, they make direct crosses 
with any wires that happen to be below them. Thus the 
high-tension currents of electricity used by an electric 
or traction company may pass to the wires of a telephone 
company, destroying its instruments and other property. 
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endangering the safety and health of its employees and 
patrons, and perhaps setting fire to buildings with which 
the telephone company is connected. The breaking and 
falling of wires cannot be prevented, but dangerous re- 
sults may be avoided. Proper and safe construction is 
held to require the placing of ** guard wires" at not less 
than four feet above the lower electric wires, serious 
consequences being prevented in this manner by the guard 
wires restraining and safely carrying off the high-tension 
currents. Such guard wires,* so placed and maintained, 
are the approved method of avoiding or preventing the 
threatened mischief. 

Where the telephone company has lawfully established 
its lines in the streets of a city, it is the duty of an elec- 
tric railway company, or electric light or power com- 
pany, coming later into the field, to place guard wires 
so as to protect the telephone lines from interference. 
This duty, in fact, extends further than the erection of 
guard wires and places upon the electric railway com- 
pany the burden of using reasonable care and prudence 
in placing its wires and poles and of adopting all ordinary 
and usual appliances, and methods to prevent contact be- 
tween its wires and the wires of the telephone company 
stretched along or across the same 'highway. For the 
failure to place guard wires in this way, the electric 
company is liable in damages, may be restrained by in- 
junction from operating its lines without such guard 
wires, or may be compelled by mandamus to establish 
them. State v. Janesville St. Ry. Co., 87 Wis., 72; 4 Am. 
Elec. Cas., 289; 41 A. S. R., 23. 
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§141. Other methocb of ayoiding contact— The very 
nature of an electric railway requires the trolley wire 
to be a certain distance from the rails, and it is consid- 
ered not practicable to elevate it higher than twenty 
feet and six inches. A trolley wire must also be beneath 
all other wires crossing the line of the railway. It is a 
duty of a telephone company, using a public highway for 
its poles and wires, to so construct and maintain its line 
as not to incommode the public use of the highway for 
purposes of travel and transportation in which is in- 
cluded travel by electric passenger railway. Hence it 
follows that a telephone company must place its wires 
above those of an electric railway company by stretching 
them on higher poles, because otherwise the operation of 
the electric road would be interfered with. 

If the telephone company can avoid the dangers from 
actual contact of its wires with those of an electric rail- 
way company by stretching them on higher poles or by 
insulation, and the railway company cannot obviate this 
danger by the exercise of reasonable care and prudence 
in the construction of its road and necessary appliances, 
the duty to change the construction of its line rests on 
the telephone company, notwithstanding its prior occu- 
pancy of the street. If the dangers from contact are due 
to the negligent manner in which the telephone line was 
originally constructed, the telephone company is not en- 
titled to be indemnified for the cost of making the neces- 
sary changes. But if the telephone line was constructed 
with due care, and with due regard to the rights of the 
public in the highway, and if the dangers from actual con- 
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tact arise from the negligent constraction of the railway 
company, the telephone company is entitled to indem- 
nity, and the measure of damages which it will sustain 
will be the cost of making the necessary changes. Cen- 
tral Tel. & Supply Co. v. Wilkesbarre & West Side Bail- 
way Co., 11 Pa. Co. Ct. R., 417 ; 4 Am. Elec. Cas., 260. 

§142. Guard wires may be required by ordinance. — 
Under the inherent police power the municipality may 
pass ordinances requiring the erection of guard wires or 
such other regulations as are reasonably intended for 
the purpose of safe-guarding the use of electricity within 
the corporate limits. Thus, an ordinance requiring an 
electric railway company to maintain guard wires 
''wherever it shall be necessary to cross . . . tele- 
phone lines, or lines of any wire used," is reasonable be- 
cause it requires that to be done which in law and good 
conscience ought to be done for the protection of tele- 
phone companies. State v, Janesville St. By. Co., supra. 

§143. When telephone company should erect guard 
wires. — ^The fact that the duty to erect guard wires rests 
upon the street railway company in the first instance 
does not excuse the telephone company from liability to 
persons injured because of the failure of the traction 
company to maintain such wires in accordance with its 
duty, but where both companies maintain their wires 
without any safeguard, and with a knowledge of the 
danger caused thereby, they are both liable for negli- 
gence. McKay v. Southern Bell Tel. Co., Ill Ala., 837; 
19S., 695;31L. B. A., 589. 
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CHAPTER Xtt 

BuiLDiNo Throush Estabushbd Lead— Jomr Occupation 
OF Pole Lines. 

§144. QuestionB that arise.— In the erection of a tele- 
phone line it often becomes necessary for the constructing 
company to build its line through an already established 
lead of wires. The new wires are strung either parallel 
to those in the established lead or at an angle to them 
in crossing. Numerous questions arise as to the rights of 
the respective companies under these circumstances. 
These questions have to do with the right of the later com- 
pany to build through the lead at all, the vested right 
to the lead acquired by the prior company, under building 
and over building as correct methods of construction, 
the proper distance to be kept between adjacent wires, 
and the kind of insulation required of the respective 
companies. These matters will be treated in the present 
chapter, as will also the joint occupation of pole lines by 
different companies. 

§ 146. Priority of right to established lead.— The com- 
pany first lawfully installing its telephone lines in the 
streets of a city acquires certain rights therein by the 
priority of its construction. This prior occupation does not 
give a telephone company a monopoly of aerial space in 
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fhe maintenance of its poles and wires, but does ^ve sucli 
occupant certain benefits which it has a right to rely 
upon, and which have been recognized by the courts. 
What the prior company acquires is a superiority of rights 
which forbids a subsequent occupant of the same streets 
for the same purposes to interfere with the prior com- 
pany's occupation. The basis of this superior right is 
the fact that a company which has established a lead of 
wires is entitled to room enough in the lead to add new 
cross-arms and wires to supply the necessary demands of 
the public service as evidenced by increased business. 
The first established company is therefore entitled to a 
reasonable amount of space on its poles for new cross- 
arms and wires to meet this possible increased demand of 
the public. N. W. Tel. Exchange Co. v. Twin City Tel. 
Co. (Minn.), 95 N. W., 460. 

§146. Extent to which later company may build. — 

Subject to the restrictions that the poles and wires of an 
established lead must not be unnecessarily interfered 
with, a new company has the right to cross or parallel 
the wires to an established lead. This rule, of course, per- 
mits a telephone company to erect its poles and wires 
on the same side of the street occupied by the first com- 
pany, and it is held to be no substantial interference with 
the first company's rights where both companies have 
legal authority to be in the streets. Chicago Tel. Co., v. 
N. W. Tel. Co. (Dl.), 65 N. B., 329. 

§147. Under building and over building.— What is a 

proper method of construction when one company is to 
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luild on the same side of the street as another is pri- 
marily a question of practical telephone constmctiony a 
question of fact with which law has but little to do. In 
two recent cases, however, overbuilding has been held to 
be a proper method, and under building an improper 
method, as a result of a careful consideration hj the 
court of the evidence in each particular case. These 
cases cannot be considered as unchangeable precedents 
for subsequent cases in which different evidence might be 
introduced, resulting from varying views of other ex- 
perts or subsequently acquired knowledge and experi- 
ence in telephone construction. In one case, it was said : 
'''It is the common practice and usage in the construction 
of telephone lines and wires in urban localities, when- 
ever one line passes another at street intersections, for 
the party desiring to pursue that course subsequent to 
the use and location therein by a prior occupant, to be 
constructed above the lines previously established and 
maintained." In this case the defendant company was 
enjoined from maintaining its wires under the wires of 
the plaintiff company at the same places. N. W. Tel. 
Exchange Co. v. Twin City Tel. Co., supra. 

In another case the complainant company asked an in- 
junction to restrain another company from overbuilding 
its wires, alleging that some of the later erected wires 
were liable to break and fall down and thus come in 
<;ontact with the complainant's wires. The court said: 
'*As we understand the evidence, such contact between 
the wires of appellee and appellant both being wires of 
•a low potential system would be harmless. . . . The 
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probability ... is too remote and nncertain to justi- 
fy the issuance of an injunction against such overbuild- 
ing by appellee.** Chicago Tel. Co. v. N. W. Tel. Co., 
supra. 

The safety of overbuilding depends largely on the 
currents carried by the adjacent wires. It is considered 
a violation of safe telephone construction to place tele- 
phone wires over the high potential wires of electric 
light and power companies. It is considered safe, how- 
ever, to overbuild systems of low potential with other 
systems of low potential systems. It was said in the case 
last cited: 

''A zone has been defined to be an air space, so 
arranged, that in case of breakage, of any wire, at 
any point, that wire would come in contact with the 
wire of another system, either by being blown against 
it, or by falling directly on it by weight of gravity. 
Where two leads of wires are said to be in the same 
zone, they are in that proximate relation to each 
other that a contact is possible between the two fiys- 
tems by falling wires. While we have been referred 
to no case by counsel where an injunction has been 
asked or granted restraining one low potential sys- 
tem of wires from using the same zone occupied by 
another low potential system, yet it cannot be pre- 
sumed that the occupancy of the same zone by two 
low potential systems of wires is unlawful, in view of 
the fact that the practice of such occupancy is al- 
most universally adopted in telephone construction.*' 
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§148. Xnter-ladng at cronings. — ^At street crossmgs or 
intersections, interlacing is not considered safe, although 
overbuilding and underbuilding are absolutely necessary. 
An approved method of making such crossings is to en- 
close the lower wires in cables, as in this way the dan- 
gers of inter-lacing is avoided. Where the crossing is 
made, it is the duty of the later company to take pre- 
cautions necessary to avoid danger and to stand the ex- 
pense thereof. This is the rule as between companies^ 
but as to outsiders, in case of damage by accident oc- 
curring at any such crossing, both companies would be 
liable to persons injured. This was held to be the law 
in the case of the wires of a telephone company running 
through a group of electric wires so close together that 
the two wires would touch in swinging. Simmons v. 
Southern Oas & Electric & Power Co. (116 La. Am.), 41 
S., 248. 

§149. Insulation.— The insulation to be maintained at 
crossings must be sufficient under the circumstances of 
each case to prevent interference between the sys- 
tems of the two companies and also to prevent damages 
to person and property. At crossings it is the duty of 
the company subsequently building to properly insulate 
its wires. This, like the rule before stated, holds good 
as to the two companies, but as to third persons, it is the 
duty of both companies equally to relieve the situation 
from danger. If the situation is such as to enable the 
company first in position to compel the subsequently 
building company to perform its duty in regard to insula- 
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tion, it should do so^ but, failing in that, it should apply 
some proper remedy itself. If the insulation is worn off 
wires by the fault of the company subsequently building, 
the other company should itself repair them independent 
of the quarter from which the defects arise. Hebert v. 
Lake Charles, Ice, Light and Water Works Co. (Ill La.)i 
35 S., 731. Expense dfoefr^t excuse imperfect insulation. 
Paducah Ry. & Lt. Coe- 1;. Bell's Admr., (Ey.), 85 8. W., 
216. 

An approved method. of protection against danger to 
buildings, which the telejpti(!>ne company enters, from pos- 
sible contact with hfgh potential currents of electricity, 
is the use of what are. known as ''fuses." A fuse is a 
piece of wire a few inches long, made of metal having 
a low feeding temperature, which melts when a heavy 
current of electricity, such as is produced by contact 
with a high potential circuit, passes over the line. Wires 
may be fused before they enter the houses of subscribers 
so that, if the high potential current of electricity is 
conveyed to the wires of the company, it is prevented 
from entering the building or switch at its central sta- 
tion by a double Cfystem of fuses, and is prevented from 
entering the building of a subscriber by a single fuse. 

§160. Drop wiresw— Danger of drop wires sagging, 
coming in contact with high potential wires, and then in 
contact with wires of another company frequently arises. 
This danger can be overcome by placing guard wires 
between the wires of the two companies. In one case 
a Bell company complained that in certain alleys where 
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an Independent company had a line of poles on one side 
of the alley, the former company had constructed its 
line of poles on the opposite side, at the same height, and 
that the drop wires from the tops of the poles of the inde- 
pendent company in crossing to the subscribers on the 
side of the alley occupied by the Bell company passed over 
and interlaced the latter 's wires. In this case the proof 
showed that the Independent company, in running one of 
its drop wires from the top of its pole to the subscriber 
on the side occupied by the Bell company, ran the drop 
wire down its pole to a point lower than the last lead 
of the BeU company, and then from such point ran it be- 
neath the lead wire of the Bell company on the opposite 
side of the alley. The court found that this construction 
left an abundance of clearance between the drop wires 
and other wires, saying: ''The course thus pursued is 
in accordance with the practice in such cases and in ac- 
cordance with approved telephone construction.'' Chi- 
cago Tel. Co. V. N. W. Tel. Co. (111.), 65 N. B., 329, mpra. 

§151. Distance between wires.— The distance that 
should be left between adjacent wires depends upon the 
two igrstems of wires, taking into consideration aU the 
facts and circumstances in each case. The only general 
rule that can be laid down is that the distance must be 
such as to be safe and prevent interference between the 
circumstances of each case. 

Distance between wires should be greater in cities and 
towns than in the country. A good reason for this lies 
in the greater density of population, and greater number 
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of wires in cities and towns. In the country a distance 
of ten inches between the nearest wires stretched upon 
cross arms attached to poles of two companies has been 
held to be sufficient. In town a distance of four feet be- 
tween wires on the respective companies' poles was re- 
quired. Both of these rulings were made in the same 
case. Northern Tel. Co. v. Iowa Tel. Co., 98 N. W., 113. 
The precaution of leaving sufficient distance between ad- 
jacent wires will obviate not only the danger to persons 
and property likely to arise from the falling wires of 
one telephone company coming in contact with high po- 
tential wires, and from them carrying a heavy and dan- 
gerous current of electricity to the wires of another tele- 
phone company, but also the danger of cross-talk, which 
depends upon the proximity of the wires and the char- 
acter and force of the current carried by them. 

8162. Legal remedies.— If one company's wires are 
built too near those of another company, or if the wires 
of a subsequently erected system pass through an estab- 
lished lead in such a way as to be unlawful and danger- 
ous, the company first in position may protect itself by 
securing an injunction or restraining order from the 
court. It may likewise by mandamus require the com- 
pany subsequently coming into position to take proper 
steps against interference and danger and damage. For 
any damage sustained it may also bring an action to re- 
cover. 

81B3. Joint use of pole lines.— Joint use of pole lines 
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depends very largely upon the contract or agreement 
entered into by the two companies for the joint nse of 
the poles. Where two or more companies use the same 
pole or poles for the support of their wires, each is under 
the common duty to exercise all reasonable precautions 
to prevent injury to the other, as well as to its servants 
and subscribers, and it is incumbent upon each company 
to keep all of its wires properly insulated. If, during 
such joint use the insulation of a wire of one company 
becomes defective, and an employee of the other com- 
pany is thereby injured in the course of his employment, 
the company maintaining the defective wire is liable for 
the injury sustained. Newark El. & Power Co. i;. Garden 
(U. S. C. C. A., 1896), 6 Am. Elec. Cas., 275. If one 
company uses the poles of another company by attaching 
its wires thereto without permission or authority, the 
company owning the poles has the right to remove the 
wires. This does not permit it to carry away the 
wires so removed, and if it does it will be liable in 
damages for the value of the property converted. Elec- 
tric Power Co. v. Metropolitan Tel. & Tel. Co., 75 Hun., 
68; 27 N. Y. S., 93; 4 Am. Elec. Cas., 649; aflEd. 148 N. Y., 
746;43N. E., 986. 
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CHAPTER Xin. 

Subways and Underground Conduits. 

§ 154. Beasons for uxidergroimd conrtructioii.— The lay- 
ing of wires onderground is becoming more and more 
general, and with a good reason. It is advantageous not 
only from the point of view of the public, but also from 
the point of view of the best interests of the telephone 
companies themselves. From the public point of view, 
the network of wires in large cities is becoming so great 
as to constitute a serious impediment to the work of the 
fire department in case of fire, while poles upon the 
streets are an ever increasing hindrance to the passage 
of the throngs of people that use the sidewalks, and the 
crowd of vehicles that travel the streets. These hindrances 
to public travel are removed by the placing of the wires 
beneath the surface of the streets. Danger to the public 
from conveyances running into poles and persons and 
animals being hurt from fallen and sagging wires is also 
materially decreased. The telephone company profits by 
underground wires in being protected against the de- 
struction of its lines by storms, and is saved defending 
many lawsuits brought to recover for personal injuries 
caused by poles and wires. Telephone companies some- 
times, therefore, occupy underground conduits and sub- 
ways as a matter of choice, and in other cases, perhaps 



J52 TELEPHONE LAW. 

the more numerous, are required to place their wires 
underground as a result of State or municipal legislation. 
We will treat the putting of wires underground for each 
of these reasons separately. 

§ 166. Permission to build subways is necessary.— The 
control of the streets being vested in the State, or, by 
delegated authority, in the municipality, the permission 
of the proper authorities is essential before the streets 
can be torn up and subways constructed in them. It is 
within the power of the State or of the municipality hav- 
ing the control of the streets to authorize the construction 
of a subway beneath them, and the granting by the State 
of such right is not a misappropriation of the streets or 
any part thereof. State v. St. Louis, 145 Mo., 551 ; 46 S. 
W., 981 ; 42 L. B. A., 113. This permission must be granted 
by ordinance for the same reason that permission to use 
the streets in the first place should be so granted. See 
Chapter V. 

§ 166. Power of company to build subways.— The power 
to construct subways must be granted in the charter of 
the telephone company, and it is wise in preparing a 
charter to make the powers of the corporation broad 
enough to permit it to lay conduits in the street. Where 
the charter does not authorize the building of subways, 
the corporation is without the power to do so. Thus, it 
was held that a contract for laying electric conduits in 
the city is not authorized under a charter to manufacture 
insulated electric wires. Safety Insulated Wire & C. Co. 
V. Bolt, 42 U. S. App., 64 ; 20 C. C. A., 453 ; 74 P.; 



8UBWAT8 AND UNDERGROUND CONDUITS. 153 

§ 167. The constraotion of subways a public use.— The 
eonstruction of subways under city streets is a public use 
of them, and if the subways are constructed by the city, 
the Legislature has constitutional power to order taza- 
tion to pay for them. Prince v. Crocker, 166 Mass., 347 ; 
44 N. E., 446; 32 L. B. A., 610. But the grant to a com- 
pany of the exclusive right to construct a subway in the 
public streets for the purpose of renting space therein is 
not a public use of the streets. In such case the company 
could not be permitted to exercise the right of eminent 
domain. State v. Murphy, 134 Mo., 548 ; 34 L. B. A., 369 ; 
34 S. W., 51 ; 6 Am. Elec. Cas., 77. Had the company been 
an electric company, there is no doubt that the grant 
would have been held good, and the company entitled to 
the right of eminent domain, as the placing of wires un- 
derground would not make the use of the streets any less 
a public one. 

§168. When company may enter public grounds.— It 
has been held that under a proper act a company may 
enter public grounds, commons, or gardens of the city 
for the purpose of constructing a subway beneath the 
surface. This was held valid where there was an act of 
the Legislature restricting highway, street, railway and 
light corporations from entering upon public commons or 
parks. Prince t;. Crocker, supra. 

g 169. No exclusive right to subways.- There can be no 
exclusive right to use subways or to build conduits in the 
streets unless such right is expressly granted by the mu- 
nicipality, and the municipality at the same time has ex- 
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press authority contained in its charter to grant such 
exclusive privileges. This question was considered in a 
recent New York case, in which the court had for inter- 
pretation a contract between a city and a subway com- 
pany by which the city granted the company the right to 
construct subways in the streets, and which provided that 
the contract should be without prejudice to the rights of 
the city to enter into other similar contracts, and that 
nothing in the contract should be construed as granting 
any exclusive right. This contract was held not to permit 
the subway company to enjoin the maintenance, by a 
cable railroad company, of electric wires in the cable 
conduits, nor to use any electrical conductors not placed 
in the plaintiff's subways. Empire City Subway Co. v. 
Broadway and S. Co., 33 N. Y. S., 1055 ; 87 Hun., 279. 

In accordance with this principle, a city cannot grant 
to a subway company, and its assigns, for a period of 
fifty years, space for subways under its streets to the prac- 
tical exclusion of all other public uses, said grant amount- 
ing to a surrender without reservation of the city's power 
to regulate the underground use of streets by wire-using 
companies. The case which established this principle 
also held that a city cannot, without an express reserva- 
tion of supervision and control, incident to location, con- 
struction, maintenance and use, grant the use of its streets 
for subways. State v. Murphy, supra. But a later case 
holds that a city may compel a subway company to per- 
mit other companies engaged in similar business to lay 
wires in its subways, even though the ordinance granting 
the right to the subway company in the first instance 
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failed to reserve the right of use by other companies. 
State V. St. Louis, 145 Mo., 551; 46 S. W., 981; 42 L. B. 
A., 113. 

§160. Subway companies not common carriers.— An 
electrical subway company is not a common carrier, and 
therefore, is not bound to furnish the use of the subway 
to all alike, but may withdraw its use from any one who 
refuses to pay for it. This was held to be the law where 
an electrical subway company constructed subways in the 
streets of a city under a contract with a board of electrical 
subway commissioners. The subway company agreed 
that space should be leased to any corporation having 
power to operate electric lines in the street, and to fix a 
fair scale of rent to be charged for the use of such sub- 
ways, the scale of rents to be subject to control, modifica- 
tion, and revision by the Board of Electrical Control. An 
illuminating company occupied the subway with permis- 
sion, but without any agreement as to rates. The subway 
company authorities attempted to deprive it of such use 
for failure to pay rent, the illuminating company claim- 
ing that the rates fixed were excessive, and an application 
of the illuminating company restraining the subway com- 
pany from withdrawing the use of the subway was de- 
nied, the court holding that the question of whether the 
rents fixed by the subway company were reasonable was 
for the Board of Electrical Control. Brush Elec. 111. Co. v. 
Consolidated Telegraph & Elec. Subway Co., 15 N. Y. 
S., 81. 

§161. Municipal right of regulation.— The laying of 
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wires beneath the streets is always subject to the right of 
regulation on behalf of the mumcipal authorities. This 
right exists both by virtue of the power over streets and 
public places, which the State Legislature usually dele- 
gates to municipal agencies, and also by virtue of the 
police power. Under the police power, the city may ex- 
ercise such reasonable regulations as it thinks will best 
subserve public safety and convenience. Mo. v. Murphy, 
170 U. S., 78; 18 Sup. Ct. R., 505. 

§162. Power of commissioners.— In large cities it is 
quite frequent to establish commissions for the purpose of 
regulating the time, place and manner in which wires 
shall be placed underground and to grant to such boards 
full discretionary power over the subject. Laws estab- 
lishing such commissions are valid, and the discretionary 
power granted to these boards is constitutional. Such 
holdings have been made in the case of the Board of Elec- 
trical Control for New York City, created under an act of 
1887. The location of subways is sometimes delegated to 
the Commissioner of Public Works. In New Jersey there 
is a State Board of Commissioners of Electrical Subways. 
The powers of these various commissions and commission- 
ers are determined by the statutes establishing them. 

§ 16S. Location of subways.— A subway, permission for 
the construction of which has been obtained from the 
proper authorities, should be so located as to avoid inter- 
ference with the operation of, and access to, other sub- 
ways owned by other companies. The location of sub- 
ways by the Commissioners of Public Works is not eon- 
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elusive if sueh loeation is not best under the circum- 
stances. Where the location of a subway was directly 
over another subway, and would interfere with access 
thereto, there being ample room for the construction of 
other subways on either side of the existing one, the 
action of a commission in so locating it was held to be 
not conclusive. In this case the franchise of the company 
which built the first subway was granted in consideration 
of the use by the city of one of the ducts in the subway 
for city wires, a contract being thus created which the 
city could not violate. W. U. T. Co. v. Syracuse, 53 N. 
T.S., 690; 24 Misc., 338. 

§164. Contracts for constmction of dubways.— Con- 
tracts between a municipality and a company for the con- 
struction of subways must be clear and definite in order 
to be capable of enforcement. A contract which con- 
tained no provision as to when the subway was to be buUt, 
and which did not make sufSciently clear the streets in 
which the subways were to be constructed, was held to 
be indefinite and an injunction was granted restraining 
the execution of it. Armstrong v. Grant, 56 Hun (N. T.), 
226 ; 3 Am. Elec. Cas., 132. Contracts must also be within 
the power of both the company and the municipality or 
local board with whom they are executed. Taxpayers are 
permitted to bring injunction suits restraining the exe- 
cution of illegal contracts, but other electrical companies 
occupying conduits in the subways have no such rights as 
will entitle them to prevent the execution and perform- 
ance of contracts for subway construction. Manhattan 
Elec. L. Co. V. Grant, 31 N. T. St. B., 254. 
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§166. Occupation of subwayB.— A subway company 
and another corporation occupying space in the subway 
for its wires, and paying a fixed rental therefor, do not 
occupy the relation of landlord and tenant, since the oc- 
cupation of space by an electrical company in a subway 
is not an interest in real estate, nor personal property. 
The relation existing is that of licensor and licensee. The 
subway company is therefore entitled, in c^e the electric 
company occupjdng space refuses to pay its rent, to cut 
and remove the electrical company's wires, after reason- 
able notice and failure on the part of the latter to comply 
therewith. This was the holding in a case where there 
was no express agreement to pay a stipulated sum for 
rent, but the electrical company, with a knowledge of the 
prices charged for space in the subways, made applica- 
tion for space, was granted the privilege of occupying 
certain conduits therein, and in pursuance of such grant 
used the subways for its wires. It later refused to i>ay 
rent on the ground that the sum charged was excessiyey 
but this excuse did not avail it. Brush Elec. Ilium. Co. v. 
Consolidated Telegraph & Electric Subway Co., 60 Hun, 
446; 39 N. Y. St. R., 538; 15 N. Y. S., 477; 3 Am. Elec. 
Cas., 150. 

§ 166. Forcing companies to build underground.— Fre- 
quently acts are passed requiring telephone companies to 
place their wires in subways or underground conduits, 
and leaving them no discretion whether they will do so 
or not. Acts of this nature exist in New York, applicable 
to all companies in the metropolis. The constitutionality 
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of these acts has been tested, but in every case they have 
been upheld as a valid exercise of the police power by 
the State. Not only may the State, acting directly by 
its Legislature, pass constitutional acts requiring the plac* 
ing of electrical wires underground, but it may delegate 
such power to the municipal authorities, and under a 
proper delegation of power the municipal authorities may 
make requirements in this regard as binding as the State. 
Acts of this kind may be made to apply not only to com- 
panies to be subsequently organized, but also to com- 
panies already organized and maintaining poles and wires 
in the streets. The grounds upon which the constitution- 
ality of these measures was attacked were that they con- 
stituted a taking of property without due process of law^ 
and in violation of the Fourteenth Amendment of the 
Federal Constitution; that they authorized a taking of 
private property without compensation; that they de- 
prived companies formed under the Post Roads Act of 
the rights and the privileges thereby conferred; that they 
conflicted with the powers of Congress in reference to 
Post Roads ; and that they interfered with the paramount 
right of the National Government to control and regulate 
interstate commerce. It will thus be seen that every pos- 
sible objection to the constitutionality of these acts has 
been raised, and decided in favor of them. The New York 
acts required the electrical companies to pay the salaries 
of the Commissioners, and the acts in this regard were 
upheld, as the New York acts applied to cities of over 500,- 
000 inhabitants, and there is only one such city in the 
State, the objection was made that the acts were of only 
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local or priyate application, and hence illegal, but this 
was decided hot to be the case. The courts thought them 
to be a proper exercise of the police power. Joyee on 
Electric Law, section 425, note 18. 

§ 167. Control oyer subways cannot be delegated to pri* 
vate corporations. — ^If the act requiring the placing of 
wires in underground subways delegates the control over 
such subways to the corporation which receives the privi* 
lege of constructing and maintaining them for a period of 
years, it is invalid. This is on the ground that a city 
cannot divest itself of the control and regulation of the 
streets conferred upon it by its charter. But the granting 
to a company of the right of laying wires and construct- 
ing its subway under the streets is valid, if the control of 
the streets is stiU retained by the city. Mo. v. Murphy, 
170 N. S., 78; 18 Sup. A., R, 505; State v. St. Louis, 145 
Mo., 551; 56 S. W., 9dl; 42 L. B. A., 113. 
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CHAPTBB XIV. 

Cutting and Tbimming Trees. 

§ 168. The necessity.— Questions often arise concerning 
the right of telephone companies to trim trees along 
streets and highways in the process of construction and 
maintenance of telephone lines. Trees must be trimmed 
at first in order to give room for the stringing of wires, 
and after the line is once built, the branches must be kept 
cut away so as not to interfere with the operation and 
stability of the line. 

§ 169. Trees upon private property; duty of telephone 
compaxdes. — ^Trees growing upon private property may 
never be trimmed without the permission of the owner 
and the payment to him of compensation if he requires it. 
Trees on his land are his own property, and he has a right 
to be protected in the enjoyment of them. If the com- 
pany enters upon the private property without permis- 
sion, and cuts branches from trees growing on such prop- 
erty, it is liable to the owner for the injury that he sus- 
tains. In one case where certain magnolia trees on pri- 
vate property next to the street overhung it, and em- 
ployees of an electric company entered upon the premises, 
claiming, but not actually proving, permission from the 
keepers of it^ and cut a space in two of the trees from 
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twenty-five to forty feet in circumference, the company 
was held liable for trespass and the owner was awarded 
damages. Tissot v. Great Southern Tel. & Tel. Co., 39 La. 
Ann., 996; 2 Am. Elec. Cas., 286, 

§ 170. Trees upon private property; duty of owner.— 
On the other hand, the owner of tie property is bound to 
use reasonable care to prevent trees on his land becoming 
dangerous to travelers upon the street, or structures, in- 
cluding posts and wires, lawfully erected in the highway. 
Anyone injured by a breach of this obligation may recover 
damages against the owner. Weller v. McCormick, 52 
N. J. L., 470. Allowing branches of trees, growing on 
one's own property, to overhang the street in such a way 
as to interfere with the use of the street for telephone 
poles and wires might, perhaps, be declared a nuisance 
by the municipal authorities. But, in the absence of ex- 
press legislation, such trees would not be a nuisance. If 
such limbs were actually declared a nuisance they might 
be abated or removed summarily by any person injured 
by their existence. In removing them as a nuisance, care 
would have to be taken not to go on the owner's prop- 
erty to trim the trees, for it would be a trespass, even 
though it were done for the purpose of clearing a space 
for the company's wires outside the enclosure, and the 
company had a right to clear such space. Limbs of trees 
growing on private property could be trimmed from the 
highway by the use of step or other self-supporting lad- 
ders. Memphis Bell Tel. Co. v. Hunt, 84 Tenn., 456; 
57 A. B., 237 ; 1 S. W., 159. Where limbs of trees upon pri- 
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vate property interfere with telephone wires lawfully in the 
highway, but have not been declared a nuisance, the tele- 
phone company would be obliged to take proceedings to 
recover damages, or ask the city authorities to take steps 
to clear the street from obstruction. The fact that the 
company had a franchise from the city authorizing it to 
use the public streets, and to trim trees interfering with 
its line therein, would give it no right to trim trees stand- 
ing on private property. Southwestern Telephone & Tele- 
graph Co. V. Branham (Texas), Civ. App., 74 S. W., 949. 

§171. Trees in country highways. — ^A telephone com- 
pany, authorized to erect its line along a country high- 
way, has the right to cut away obstructing branches of 
trees, to admit of the free passage of the wires, without 
first giving the abutting property owner an opportunity 
to do so, but it will be answerable to him for any unneces- 
sary, improper or excessive cutting. Wyant v. Central 
Telephone Co., 123 Mich., 51; 81 N. W., 928; 81 A. S. B., 
155 ; 47 L. R. A., 497. The rule in respect to cotmtry high- 
ways, as above expressed, is less strict than the rule as to 
streets, for a tree which would be of no value whatever 
in the cotmtry, might be highly useful in the city for pur- 
poses of shade and ornamentation. Besides this, country 
highways are often filled with unnecessary underbrush 
and shrubs, such as would not be found in city streets, 
and which it would be an improvement to the highway 
to remove. But if the company trimmed the trees more 
than was absolutely necessary to give free passage for its 
vvires, it would be liable for the unnecessary damage done. 
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This is upon the principle that an abutting owner has an 
interest in the soil of the highway, and as the trees are 
considered part of the soil, his interest extends to them 
also. Piercet;. Drew, 136Mass., 75;49 A. B., 7. 

§ 172. Trees in dty streets.— In a city the question of 
the telephone company's right to trim trees growing in 
the streets seems to depend on whether or not the abutter 
owns the fee in the land to the center of the street. Thus, 
this question is closely connected with that discussed in 
the chapter on ''Bights of Way and Private Owners." 
If the abutting owner does own the fee simple title in the 
highway to the center of the street, a telephone company 
cannot trim trees without his permission, except in States 
where a telephone line is not an additional burden upon 
the highway, and in such States trees may be trimmed 
to a reasonable extent. Atlanta v. Holiday, 96 Oa., 546. 
If the abutting owner owns to the center of the highway, 
and the telephone line is an additional burden upon the 
abutting owner's interest, the telephone company cannot 
trim trees at all in the streets without permission. Bron- 
son V, Albion Tel. Co., 93 N. W., 201; 60 L. B. A., 426. 
If the abutting owner has no title to the soil in the high- 
way, the telephone company does not need the abutting 
owner's permission to entitle it to trim trees in the high- 
way, and may trim such trees to a reasonable extent with 
the permission of the city authorities. Wyant v. Central 
Tel. Co., supra. If the telephone company trims unrea- 
sonably and unlawfully, under any of the above circum- 
stances, it IS liable to an action of trespass at suit of the 
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abutting owner and most make compensation for all the 
injury he sustains. Southern Bell Tel. & Tel. Co. v. Fran- 
cis, 109 Ala., 224; 19 S., 1; 55 A, S. R., 930; 31 L. R. A., 
193 ; 6 Am. Elec Cas., 160. 

In a number of States it is held, although contrary to 
the weight of authority, that a telephone company is lia- 
ble to the owner of the trees even where the trimming 
does not go beyond what is necessary in the reasonable 
prosecution of the work of construction. This seems to 
be the rule in Ohio, Illinois, Connecticut, Mississippi, Ne- 
braska and New York. Dailey v. State, 51 Ohio St., 348 ; 
24 L. R. A.,. 724 ; 37 N. B., 710 ; Board of Trade Teleg. Co. 
V. Bamett, 107 HI., 507; 47 Am. Rep., 453; Bradley v. 
Southern New England Teleph. Co., 66 Conn., 559 ; 32 L. 
R. A., 280; 34 Atl., 499; Clay v. Postal Telegraph Cable 
Co., 70 Miss., 406 ; 11 So., 658 ; McCruden v. Rochester R. 
Co., 77 Hun, 609; 25 N. Y. Supt. 114; Misc. R., 59; 28 N. 
Y. Supp., 1135. 

§ 173. Effect of municipal action upon right to trim 
trees. — ^A telephone company, when directed by the mu- 
nicipal authorities to remove its poles from the street to 
the sidewalk, will not be liable in an action for trespass 
for trimming or cutting the limbs of trees where such cut- 
ting is necessary and is done with the consent of the local 
authorities, and tinder their direction. This rule was laid 
down in a case in the Federal courts in which the trees 
were cut no more than was absolutely necessary. Upon 
the same poles with the telephone wires was suspended a 
fire alarm telegraph wire, the property of the city. South- 
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em Bell TeL & TeL Co. t;. Constantine, 61 F., 61; 4 Am. 
Elec. Cas.y 219. In another case the use, by the city, of the 
telephone company's poles for the support of wires used 
by the city in connection with its fire department, was con- 
sidered of importance in determining whether the com- 
pany was liable in damages for trimming trees. Southern 
Bell Tel. ft TeL Co. v. Francis, wpra. In Connecticut it 
was held that the Selectmen of a town had no right to au- 
thorize the cutting or trimming of trees by a telephone 
company without the consent of the owner. Bradley v. 
Southern New England TeL Co., 66 Conn., 569 ; 34 A., 499 ; 
32 L. B. A., 280; 6 Am. Elec. Cas., 162. In Mississippi it 
was decided that County Boards of Supervisors, although 
given power by statute to authorize the erection of tele- 
phone lines in highways, cannot grant permission to cut 
or remove trees upon the margin of the highway. Clay v. 
Postal Telegraph Cable Co., 70 Miss., 406. Where the 
company is given authority to trim trees, it must follow 
its authority closely. Permission for '* cutting shrubs and 
under growth" does not include authority to hew down 
young trees. Clay v. Postal Telegraph Cable Co., supra. 
Likewise, authority to construct a line of telephone wires 
in the street does not include the right to trim trees 
unnecessarily, where the city did not acquire title to 
the land, but merely condemned it for street purposes. 
Brown v. Asheville Electric Co., 51 S. E., 62. In Iowa 
a company that has a right to use the highway in front 
of the abutting property may trim trees reasonably with- 
out being called upon to pay damages. Meyer v. Stand- 
ard TeL Co. (la.), 98 N. W., 300. 
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§ 174. Damages for malidons injury. — If the injury to 
the trees be malicious, or accompanied by circumstances 
which show it to be wilful, or if it appear that the cutting 
was done fraudulently, or with gross negligence, punitive 
damages may sometimes be allowed. Hoyt v. Southern 
New England Td. Co., 60 Conn., 385 ; 3 Am. Elec. Cas-, 
857. But where the cutting was done in good faith or by 
mistake as to authority, punitive damages will not be 
allowed. In one case the employees of a company went 
to the owner to get permission to trim the trees. On his 
refusal to grant such permission, they waited until he left 
home, and then trinmied the trees, the company being 
held liable for punitive damages, as well as actual dam- 
ages sustained. Punitive damages were likewise allowed 
where the company's servants waited until night to trim 
the trees, permission having been refused them. Waters 
v. Greenleaf -Johnson Co., 115 N. C, 648; 20 S. B., 718; 
Silver Creek, etc., Co. v. Mangum, 64 Miss., 682. 

§ 176. Oompaay liable for agents' acts.— Even though 
the cutting of trees by the employees of the company may 
be done in violation of the orders of the superintendent, 
and in his absence, yet the company may be liable for 
damages to the owner of the trees. Clay v. Postal Tele- 
graph Cable Co., supra. And where it was the duty of 
an agent to cut trees wherever he considered them dan- 
gerous to the operation of the line, and he erred in his 
judgment, and committed trespass in cutting some trees, 
yet he was acting in the line of his duty, and the com- 
pany was liable in damages therefor. Western Union 
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Telegraph Co. v. Satterfield, 84 HI. App., 386; 2 Am. Elec. 
Cas., 296. 

§176. Damages.— TVhere damages are allowed to an 
abutting owner for the reasonable trimming of his trees 
by a telephone company, the true measure of damages is 
the difference in the value of the land after the company 
has trimmed and cut as it is entitled to do under the law, 
and the value of the land after the unauthorized cutting. 
Meyer v. Standard Tel. Co., 98 N. W., 300. The amount of 
damages allowed in these cases is usually not very great. 
In one case where it was shown that ornamental shade trees 
added one hundred and fifty dollars to the value of the 
abutting property, such amount was held to be properly 
allowed in an action by an abutting owner against the tel- 
ephone company for cutting such trees. It was held in 
the same case that the action being for injury to land, the 
measure of damages could not be controlled by the value 
of the tree as wood or timber. Clay v. Postal Telegraph 
Cable Co., supra. In an Illinois case, one hundred dollars 
damages were awarded. Western Union Telegraph Co. v 
Satterfield, supra. In another case, damages were awarded 
in the lower court for $760, but by the Supreme Court the 
judgment was amended, damages being reduced to $400. 
This was upon the ground that the damage done was 
being daily repaired by the continued growth of new 
branches, and that, in the course of time, it would hardly 
be perceptible, so that the original condition of things 
would be fully restored. Tissott v. Great Southern Tel. & 
Tel. Co., 39 La. Am., 996; 2 Am. El. Cas., 286. In esti- 
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mating the damages caused by mutilating the ornamental 
trees, the rule may be invoked that damages are due in 
cases of unlawful deprivation of some legitimate gratifica* 
tion, although the damages are not measurable in money. 
Tissott V. Great Southern TeL & Tel. Co., supra. 

§177. Ordinance prohibiting tree trimming.— Where 
the city or township has power to regulate the use of pub- 
lic streets and highways, and to direct and regulate the 
planting, cultivation, trimming and preservation of shade 
trees in said streets and public places, and has the right 
to prohibit the removal or destruction of said trees, it is 
within the police power of such municipality to provide 
that within its limits no person shall cut, trim or break 
any tree, limb or twig thereof standing upon the publico 
street or highway without first obtaining permission from 
the township committee under a penalty for violation. 
State V. East Orange Township, 61 N. J. L., 202 ; 38 A., 803. 
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CHAPTER XV. 

FiNAKCiNo Plans and Secubitibs. 

§178. Methods. — ^In few telephone enterprises of any 
magnitude do the incorporators themselves have enough 
capital to build and equip an entire line. It, therefore, 
becomes necessary for the promoters of a telephone com- 
pany to devise methods for obtaining the financial as- 
sistance required. The methods of financing a telephone 
company are by the sale of common stock, preferred 
stock, notes, bonds, and the giving of mortgages and 
trust deeds. The question to be determined in each case 
is which one of these methods, or what combination of 
these methods, shall be employed in obtaining capital. 
The ends to be kept in mind are how to use the company's 
credit so as to obtain the most capital with the greatest 
safety and economy. 

§179. Selling stock.— In the organization of telephone 
companies in communities where none previously existed, 
the forming of the company is a public enterprise of such 
value to the whole community that local pride may be 
easily enlisted in the enterprise, and stock sold in large 
and small blocks to the people of the community gen- 
erally. This process always has the advantage of enlist- 
ing the support of many local people, who become sub- 
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scribers, and assist the company when organized in ob- 
taining business and seexuring favorable municipal legis- 
lation. 

The amount of stock to be sold in this and other wajrs 
must have careful regulation, so that the company may 
be neither overcapitalized nor undercapitalized, as both 
conditions are dangerous. A corporation is overcapital- 
ized when the combined par value of its stocks and bonds 
is greater than their market value based on profits. The 
corporation is undercapitalized where the value of its 
assets exceeds the value of its securities. Overcapitaliza- 
tion is an announcement to the public that there are 
large returns being made on the investment and is an invi- 
tation to competition, unfavorable rate regulation and in- 
creased taxation. Undercapitalization causes the stocks 
and bonds of a company to sell at a high premium, and 
this makes them subject to the great variations in value 
that may be produced by unfavorable legislation, manip- 
ulation, or other causes. Stocks which are at a large 
premium sell less readily than those which are near par. 
Stocks of moderate price fluctuate within small bounds. 
They are, therefore, more favorable to borrow money upon 
because the necessary margin between collateral and the 
amount borrowed is decreased. 

g 180. Common stock. — Shares are the divisions which 
are made of the capital stock for the purpose of conve- 
nience in representing the interests of the various stock- 
holders in the capitalization. The word common stock is 
used to distinguish between shares that have no especial 
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privileges and shares that are preferred. The rights con- 
ferred by the possession of common stock are the power 
of voting at stockholders' meetings and the right to divi- 
dends when declared. A dividend does not become a debt 
of the corporation to the stockholder until it is declared 
by the Board of Directors. The propriety of declaring 
and paying dividends rests in their sound discretion, and < 
courts will not interfere to compel them to declare and 
pay a dividend unless they have acted unreasonably, ca- 
priciously or fraudulently. 

Each share of common stock is entitled to the same divi- 
dend obtained by other shareholders of the same class. 
Dividends can only be declared and paid out of profits 
except when the corporation is in liquidation. Under the 
common law, stock might be issued, at any price deter- 
mined upon by the parties, but now, in accordance with 
statutory provisions in almost every State, subscribers to 
stock on its original issue must pay its par value, or re- 
main liable to the corporation or its creditors for the dif- 
ference between its par value and what they paid for it. 
Stock issued as full paid, when a corporation has, in fact, 
received nothing for it, or but a portion of its par value, 
is called "watered stock." The possible liability of the 
subscriber to stock at less than its par value follows the 
stock into the hands of such persons as buy it with a 
knowledge of its character, but does not follow it into 
the hands of the innocent purchaser for value. Adl paid 
stock carries no liability of any kind, either to the cor- 
poration or its creditors, except in a few States where 
special liabilities have been created by statute. 



FINANCING PLAN8 AND SECURITIES. 173 

Stock that has been issued, but belongs to the corpora- 
tion, instead of to any of its individual stockholders, is 
called treasury stock. If such stock was once legally is- 
sued for full value, it puts full paid stock in the posses- 
sion of the company and may be properly sold below par 
to raise funds for the operations of the company, may be 
given away as a bonus with preferred stock or bonds, or 
may be otherwise used without involving the recipient 
in any liability to the corporation creditors. Treasury 
stock may be rendered full paid by issuing it in return 
for the transfer to the corporation of property, such as 
franchises or rights of way, 'and then have the recipient 
sign the stock back to the corporation to be used for com- 
pany purposes. It could then be sold by the company for 
the purpose of raising funds without involving the pur- 
chaser in any possible liability to the company's creditors. 

§ 18L Preferred stock.— Preferred stock is that which 
is given some preference as to dividend over other stock 
of the same company, this preference making the stock 
safer and more easily salable. The use of preferred stock 
is a very common method of raising money for the de- 
velopment of a corporate enterprise. It offers greater 
security than common stock, but does not carry the dan- 
gerous foreclosure possibilities of bonds secured by mort- 
gage. Usually, preferred stock is created by provision in 
the charter, its preference being recounted at length. It 
may in some States be authorized by the by-laws, but 
charter provision is more stable as we have already seen. 
(Chapter m.} The special privilege usually connected 
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with preferred stock is the right to receive from the net 
earnings of the company a special annual dividend before 
any dividends are paid upon the common stock. The 
preference as to dividends may refer to amount or to 
profits from certain sources, as where the preferred stocic 
■is to receive all the profits from long distance business. 
Unless otherwise provided, preferred stock has no pref- 
erence in the distribution of assets, standing in this re- 
gard upon the same footing as common stock. Preference 
in this respect may be established by charter provisions. 
In New Jersey preferred stock carries such a right under 
the statute. Preferred stock may be or may not be cumu- 
lative. If cumulative, its dividends are not payable if 
unearned, but when profits are earned, all its unpaid 
dividends must be paid before the common stock receives 
anything. If preferred stock is non-cumulative, an unpaid 
dividend is lost by it forever. If the stock is to be non- 
cumulative, a statement of that fact must appear in the 
charter, for otherwise it is held that preferred dividends 
are cumulative. Boardman v. L. S. R. B., 84 N. T., 157. 
Unless otherwise expressly provided, preferred stock par- 
ticipates equally with common stock in dividends after 
both kinds of stock have received an equal dividend. It 
is usual to limit the preferred stock to its own dividend 
and not permit it to participate with the common stock 
at all, unless it is desired to make the preferred stock 
particularly attractive. In New Jersey the statutes give 
the company the right to redeem preferred stock at any 
time after three years from date of issue. In States where 
there is no such provision this right may be secured to 
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the corporation by a provision in the charter establishing 
the right to redeem, after adequate notice to the preferred 
stockholders. But the right to redeem preferred stock 
could never be exercised to impair the capital stock or 
fix the rights of creditors. A corporation should, there- 
for, never contract to redeem the stock, but should 
merely retain the privilege of doing so if it sees fit. The 
right to redeem preferred stock is often of considerable 
value because the time may come when the company can 
borrow money by bonds at a lower rate of interest than 
the dividends it is paying to pi*ferred stock holders. 

Unless otherwise provided, preferred share holders 
have the same right as common stock holders to attend 
meetings and vote their stock. This privilege may be 
denied by express charter provision. Sometimes the 
plan is adopted of prohibiting the preferred stockholders 
from voting so long as the preferred dividends are paid, 
but allowing them to vote if the preferred dividends are 
passed for a certain period. In every case, the restrictions 
upon the rights of preferred stockholders should appear 
plainly upon the certificate of stock, so that every person 
taking the stock will be considered to have full notice 
as to its character. 

§182. Underwriting. — ^If the company is large or al- 
ready established, it is sometimes possible to obtain the 
services of professional stock salesmen, such as financial 
bankers and stock brokers, to dispose of the stock and 
bonds. Trust companies will often act as fiscal agents and 
take stock for sale on commission or will underwrite it. 
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In selling stock upon eommission the commissions are 
determined largely by the value of the stock and the ease 
and certainty of its sale. In such cases commissions are 
said to run from four to ten per cent. Underwriting is a 
conditional subscription for stock or bonds, the under- 
Tmting company obligating itself to purchase at a speci- 
fied price all of the underwritten securities not sold at 
an advanced price, on or before a certain date. Some- 
times the method is varied so that the underwriter in 
fact purchases the whole issue of stocks and bonds at 
a certain price, usually below par, expecting to make 
its profits by selling them to the public at a higher price 
than it paid for them. 

The underwriting agreement is in the form of a sub- 
scription to the stocks or bonds under consideration, the 
body of the agreement detailing the terms upon which 
the subscriptions are to be made. In case the under- 
writing agreement is in the form of a sale of the stock or 
bonds to the underwriter, it is usual to provide that the 
purchase price shall be payable as the securities are sold 
by the underwriter. But these agreements sometimes 
provide for advances of payment on account by the under- 
writers, such accounts to be repaid from the sums re- 
ceived from public subscription. The advantages of the 
underwriting depend largely upon the financial credit 
and responsibility of the underwriting company. The 
promoters of the enterprise are relieved from the necessity 
of disposing of the securities, funds may be secured for 
preliminary operations or borrowed on the credit of the 
underwriting, and, in addition, the endorsement of a 
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sound financial institution as an underwriter is a recom* 
mendation that often materially assists an undertaking 
that might otherwise be doubtful. 

§183. Oommercial paper. — ^The ordinary commercial 
paper of a new company is usually not considered a de- 
sirable investment by bankers and financial institutions. 
They loan money for only short periods, usually not ex- 
ceeding ninety days, and require endorsements before 
doing so. So, if a telephone system is to be of much 
magnitude, the discounting of commercial paper is out 
of the question as a method of raising money for con- 
struction. Even for small enterprises it is at best only a 
temporary make-shift for the raising of funds. Promis- 
sory notes are sometimes given secured by a mortgage as 
collateral security, but this is done only for small loans or 
where all the loan is to be obtained of one party, who ex- 
pects himself to hold the securities. 

§184. Bond issnes.— A bond is a form of promissory 
note, but of more formal sort, usually signed by the of- 
ficers of the company, sealed with the corporate seal and 
attested by the signatures of witnesses. A bond is usually 
one of a series, and runs for a considerable length of 
time. Bonds may be unsecured, or secured by a mort- 
gage on the property of the company issuing them. By 
a judicious issue of bonds the property of a company 
may often be made to do double duty as a money raiser. 
The value of the assets may be represented by the issue 
of stock in the first instance, and later bonds may be is- 
sued to an almost equal amount. This method is also 
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an advantage in States where the tax law permits com- 
panies to offiset their outstanding indebtedness against 
their assets as the setting off of bonds against the capital 
of the company may leave little or nothing for assess- 
ment for purposes of taxation. Care should, of course, 
be taken not to float so large an issue of bonds that the 
interest upon them may become a burden and endanger 
the solvency of the company. This is a serious matter, 
because bond holders are creditors of the corporation and 
may, at the maturity of the bonds, demand their principal 
and interest under penalty of foreclosure. In this respect 
the issue of preferred stock is more advantageous than 
the issue of bonds, especially if there is any doubt of the 
ability of the contemplated concern to pay its interest 
charges, because, with preferred stock, if there are no 
dividends, the holders are entitled to no profits, and in 
no case are in position to take over the company's prop- 
erty. In some States, as Massachusetts, the State Corpo- 
ration Commissioner must determine the necessity for a 
bond issue before it can legally be made. 

g 185. Floating of bonds.— There are, roughly speaking, 
three methods now in use for the distribution of an issue 
of bonds among the investing public. One of these 
methods is to sell through the stock exchange or by actual 
canvas. This method has the advantage of avoiding the 
payment of commissions, but often places the company 
in an undesirable light before the public, particularly 
if the bonds do not sell promptly and well. Then again, 
the bonds go, at no stated price, into the hands of a 
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8tock holding public that will sell them freely in case of 
any decline. This method, therefore, has come to be con- 
sidered as dangerous. A second general method, which 
is now very popular, is to sell the bonds in a block to 
an underwriting concern in the same manner that stocks 
are sold. This method is regarded as conservative and 
safe. It has the advantage also of a certain amount of 
secrecy, in case the bonds do not find ready purchasers. 
A third method is to sell bonds to some of the large retail 
bond houses who distribute them to the public through 
advertising and correspondence. Each of these houses 
has its patrons with whom the house strives to keep as 
good a reputation as possible. This method is very simi- 
lar to the underwriting method and is equally satisfactory. 
§ 186. Mortgages.— A bond issue is often, although not 
necessarily, secured by mortgage upon the plant and 
physical properties. Such a mortgage is a conveyance 
by way of a pledge to secure the pajnnent of a debt or 
obligation. No- particular form of words is necessary to 
create a mortgage, although there is a well known and 
established customary form. A mortgage is seldom ex- 
ecuted on telephone companies' property unless to secure 
such an issue, although in the case of small plants the 
company might give its promissory note, secured by mort- 
gage. Before a mortgage can be given, it must be ascer- 
tained that the company has power to give it. Without 
power expressly given by its charter, a telephone com- 
pany has no right to mortgage its franchise and property. 
This subject was discussed in Chapter XI under the 
heading ''Transfer of Franchises.'* 
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In making an issue of bonds secured by a mortgage, 
the company should be certain that the legal require- 
ments are idl complied with before it offers its bonds 
for sale. Prospective buyers and underwriters will in- 
variably look into the preliminary steps taken by the 
company, and, of course, be unfavorably impressed if 
any flaws are discovered. A mortgage must contain a 
description of the premises by which they may be identi- 
fied. The poles and wires of a telephone company when 
in position constitute part of the real estate and must, 
therefore be covered by real estate mortgage. Vane v. 
Newcombe, 132 U. S., 202. Like other contracts, a mort- 
gage must be based on a sufficient consideration. It must 
be executed and delivered. It should be recorded like 
any other conveyance for the purpose of giving notice 
to all persons of its existence. 

A mortgage may be assigned, but is not negotiable, 
and an assignee takes it subject to all defenses available 
against the assignor. In case of a failure to comply 
with a condition of a mortgage, the mortgagee is entitled 
to take foreclosure proceedings by which the interest of 
the mortgagor in the property is sold to satisfy the debt. 

After foreclosure, a certain length of time is provided 
by statute, during which the mortgagor has the right to 
redeem by paying the amount of the debt, with interest, 
costs and charges. The time is generally statutory, and 
differs in different States. After the period of redemption 
has expired, the title of the property becomes absolute in 
the purchaser. Such a mortgage may be so drawn as to 
include not only the property owned at the time of the 
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execution by the company, but also property to be sub- 
sequently acquired. Monmouth County Electric Co. v. 
Central B. R. Co., 54 A., 140. In fact, to be at all satis- 
factory to the bond holders, a mortgage would have to 
be drawn in this way, as they would not care to take the 
risk of the plant depreciating, unless such improvements 
as were made, as well as the plant itself, stand as their 
security. First mortgages are naturally the best, and 
most financial institutions have no authority to loan on 
anything but first mortgages. But if the margin of as- 
sets over the amount to be borrowed is great enough^ 
second, and sometimes third mortgages may be floated. 

§ 187. Trust deed. — ^The usual form of security given in 
connection with the issue of bonds is a trust deed, which 
is a species of mortgage. Wherever authority to mort- 
gages exists, there would also be authority to give a 
trust deed, as both depend upon the company having 
authority to sell and convey its property and franchises. 
By a trust deed the company conveys its property to 
some person or corporation, usually a banking or trust 
company, in trust, for the purpose of securing indebted- 
ness owed to some person or persons other than the 
trustee. A person whose debts are secured by a trust 
deed is called a beneficiary. In this a trust deed differs 
from a mortgage, as a mortgage runs directly to the 
creditor or beneficiary. A trustee under a trust deed is 
a mere agent of the parties to carry into effect the con- 
tract between them and has no powers excepting those 
specifically conferred by the deed. The power of sale 
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conferred most be strictly followed or no title will pass 
to the trustee. A deed of trust passes the legal title to 
the property. Davis v. Hughes (Tex. Civ. App.), 85 S. 
W.9 1161. But the grantor in such a deed still holds the 
actual title to the premises. A trust deed must be fore- 
closed in accordance with its terms. Where the trust 
deed is given to secure several debts it may be foreclosed 
under a clause empowering foreclosure upon default of 
any debts. Meetz v. Mohr, 141 Cal., 667; 75 P., 298. 
Where, by the terms of the deed, in case of default in 
one installment, the debt may be declared due at the 
option of the trustee, there must be some declaration 
of intention to make all due. Elingenfeld t;. Houghton, 
(Neb.), 96 N. W., 76. But the default of one installment 
does not make the whole debt due unless so provided. 
Hinton v. Jones (N. C), 48 S. E., 546. A trust deed 
frecfuently contains a clause providing for the appoint- 
ment of a substitute trustee in case the one first ap- 
pointed is absent or declines to act. In such a case, 
authority to appoint a substitute trustee cannot be dele- 
gated, but must be exercised in the manner provided 
for in the instrument. Wilder v. Moren, 14 Tex. Ct. 
R., 51, 89 S. W., 1087. An instrument executed by a 
corporation, substituting a trustee, need not be under 
the corporate seal. Brown v. British-American Mort- 
gage Co. (Miss.), 38 S., 312. A trust deed is gen- 
erally used in preference to a mortgage where the per- 
sons whose indebtedness is to be secured are numerous. 
It sometimes is given for the benefit of general creditors 
and may authorize a trustee to take possession of and 
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manage the property, applying its profits to the payment 
of the indebtedness. Where, under such a deed the 
trustee applies to the debt the profits which he receives 
in an amount equal thereto, the indebtedness is dis- 
charged. Benton Land Co. v. Zeitler, 81 S. W., 193. 



184 TELEPHONE LAW. 



CHAPTER XVI. 

Telephone Companies as Pubug Cabbtkrs. 

§ 188. In a lixnited sense common carriers. — ^The prin- 
ciple upon which is determined the duty of telephone com- 
panies in regard to serving their patrons and subscribers 
is that such companies are, to a certain extent, common 
carriers of information. A common carrier, in a strict 
sense, is defined as ''one who undertakes to transport 
from place to place, for hire or reward, the goods of such 
as think fit to employ him." Pish v. Chapman, 2 Qa., 
349; 46 A. D., 393. Such common carriers owe to the 
public the duty of carrying indifferently for all who 
may employ them, and in the order in which the applica- 
tion is made, and without discrimination as to terms. 
Common carriers in this strict sense are liable for all 
loss, or destruction of, or injury to such goods not oc- 
casioned by act of God or the public enemy. It will be 
seen at once that telephone companies are not common 
carriers within this definition, because they do not carry 
goods or tangible property of any kind. What they do trans- 
mit is the sound of the human voice, and the intelligence 
of the human mind. They are, therefore, often described 
as common carriers of intelligence. State v. Bell Tel. Co., 
23 P., 539; 2 Am. Elec. Cas., 404; Hackett v. State, 105 
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Ind., 250; 55 A. R., 201; 5 N. B., 178; 2 Am. Elec. Cas., 
1. They have also been accurately described as common 
carriers of messages. Central Union Tel. Co. v. Palley, 
118 Ind., 104; 10 A. S. B., 114; 19 N. E., 604; 2 Am. Elec. 
Cas.y 27. They are classed with common carriers because 
they have themselves assumed the character, functions 
and duties appertaining to such carriers, and thus have 
made themselves subject to the principles and rules of 
law applicable to all other common carriers. Yet tele- 
phone companies are common carriers in only a limited 
sense. They are not insurers of the messages they carry, 
but are, nevertheless, bound to serve the public with 
impartiality, good faith and diligence in the discharge of 
their duties. Central Union Tel. Co. v. Swoveland, 14 
Ind., App., 341; 42 N. E., 1035; 6 Am. Elec. Cas., 679. 

§180. Statutes declaring telephone companies to be 
common carriers. — ^In many States statutes have been 
passed imposing upon telephone companies the duty to 
serve the public with substantial impartiality. These 
statutes do not add anything to the already existing law, 
and are but declaratory of the common law duty of these 
companies. 

§ 190. Statutes classifled and enumerated. — These 
statutes are generally of three kinds, some simply re- 
quiring messages to be delivered faithfully, impartially 
and without unreasonable delay, others imposing the 
duty upon all telephone companies to furnish telephone 
facilities to all applicants without discrimination, and 
still others compelling telephone companies to furnish 
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all other similar companies with telephone service and to 
transmit their messages. In Arkansas, companies are 
required, under a penalty of $500, to transmit messages 
for any individual or telephone company without dis- 
crimination as to charges or promptness. They must 
also supply all applicants with telephone connections and 
facilities without discrimination and impartiality, subject 
to reasonable regulations. They may not impose, as a 
condition, that their facilities will not be used in the 
applicant's business. For violation of their duty to fur- 
nish facilities, a penalty of $100 per day is established 
to be recovered by the applicant. Digest of Statutes^ 
1904, sections 7946, 7948. 

In California, a carrier of messages for reward must use 
great care and diligence in their transmission and delivery, 
and must deliver them within two miles of the main office. 
The order of delivery where it is not practicable to trans- 
mit upon receipt is as follows: 1. Messages from public 
agents of the United States, or the State on public busi- 
ness. 2. Messages giving information relating to sick- 
ness or death of any person. 3. Messages intended in 
good faith for immediate publication in newspapers and 
not intended for secret use. 4. Other messages in the 
order received. Civ. Code, 1901, sections 2162, 2207, 
2161. These provisions of the California Code have more 
bearing upon telegraph than upon telephone companies, 
but instances arise in which they are applicable to the 
latter. In Connecticut,- telephone companies must furnish 
telegraph companies service without discrimination, the 
provisions being enforceable in equity. Qen. Stat., 1902, 
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section 3915. In Illinois, a refusal to receive and trans- 
mit dispatches in good faith and without partiality works 
a forfeiture of all rights and franchises acquired from the 
State, and the right to transact telephone business in 
the State may be restrained by injunction. Statutes, 
1897, chapter 134, section 6. In Indiana, a provision 
similar to that of Arkansas is found. Rev. Stat., 1901, 
section 5529. In Iowa, the penalty for refusing to furnish 
equal facilities to the public or to connecting lines, or 
failure to transmit with fidelity and without unreasonable 
delay, is that the law applicable to corporations and 
limited partnerships, and giving the right of eminent do- 
main, no longer applies, and anyone may recover from the 
company property taken from him without his consent. 
Code of 1897, section 2161. There is also a statutory 
provision that telephone companies must furnish facili- 
ties without discrimination to all publishers of news- 
papers, under a penalty of from one hundred to one 
thousand dollars and forfeiture of corporate charter. 
Statutes, Carroll, 1903, sec. 883a, 41. In Georgia, Louis- 
iana and Mississippi the Bailroad Commissioners have 
power to prevent unjust discrimination. In Maine, it is 
provided that companies may connect with other lines, 
and shall grant telephone privileges upon equal and uni- 
form charges. Revised Statutes, 1903, chapter 55, sec- 
tion 12. In Maryland, the provisions are similar to those 
of Indiana, and any subscriber, but no other person, may 
use any other subscriber's instrument. Public Gen. Laws, 
1904, art. 23, sections 332 to 337. In Massachusetts, be- 
side the usual provision requiring the furnishing of serv- 
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ice without discrimination, is found a requirement that 
telephone companies must furnish telegraph companies 
service without discrimination as to connection, service, 
use or charges. In Montana, the law follows that of Cali- 
fornia, and even provides that such corporation may con- 
nect with other lines, and if the two cannot agree on the 
compensation for the connection, one company may ac- 
quire the right to use the other companies' lines by con- 
demnation proceedings. Civ. Code, sections 2860, 2861, 
2930. In New York, companies are required to receive 
messages from individuals and other telephone and tele- 
graph lines, and transmit them impartially and in good 
faith. Qen. Laws, chapter XL, article VIII, section 103. 
In Oklahoma, the provision is that carriers of messages 
must deliver them to the place and person addressed with 
great care and diligence. Hev. Ann. St., 1903, section 
698. In Tennessee, the provision is that connections are 
to be furnished to all without discrimination, subject to 
reasonable regulation. Code, 1896, section 1842. In 
Vermont, service is to be furnished to other telephone 
corporations as well as to persons and companies without 
discrimination, and at reasonable rates. On tender of 
fees, the company is to furnish service, provided the 
applicant secures the right to make connection and pays 
for the cost of extension, if required to be made beyond 
one mile from any main exchange circuit of the com- 
pany. Telephone subscribers are given the privilege of 
sending messages by telephone to any telegraph com- 
pany, using the telephone to be forwarded to the tele- 
graph company, and vice versa. Vt. Stat., 1894, sections 
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4258, 4259. In Wisconsin, discrimination by any com- 
pany is forbidden, and upon tender of payment and re- 
fusal to send messages, the company may be charged 
not less than twenty five dollars and not more than one 
hundred dollars for each day of delay. Supp. Rev. Stat, 
of 1883, section 1791 (a). A few other States have 
statutes not here noted. 

§ 191. Duty to serve the public— Under the common 
law rules, as well as such statutory provisions as we have 
cited above, telephone companies are bound to furnish 
facilities to such of the public as require them, and 
comply with the reasonable regulations of the company 
as to payment and method of use, and are further bound 
to serve their subscribers fairly, impartially, and with- 
out delay. Thus, every person who requests it is entitled 
to a separate telephone, and to the same sort of a tele- 
phone that is furnished to other subscribers. He may re- 
quire that his requests at the exchange be properly at- 
tended to in the regular order in which they are made, 
that he be notified promptly of all calls made for him, 
and that he be treated by the company and its employees 
with due courtesy and respect. Subscribers are also en- 
titled to directories containing their names and numbers 
properly arranged. State v. Neb. Tel. Co., 17 Neb., 126; 
22N.W., 237;52A.R., 404. 

A telephone company is required to send a messenger 
for a person wanted at a telephone if he lives a reasonable 
distance from the receiving station. Central Co. v. 
Swoveland, 14 Ind. App., 341. The public is entitled not 
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only to local, but also to long distance, connectionB. Haber 
Blum Block Hat Go. v. Southern Bell TeL Co. (Ga.), 45 
S. E., 696. For any failure to comply with any of these 
various duties the person injured may recover damages. 

§192. Lawful discrimination between classes of fob- 
scribers. — ^A company may discriminate, howevcTi be- 
tween classes of subscribers. These discriminations may 
be made as to rates and service where there is no statute 
or ordinance to prevent. The classes must be fixed by 
some reasonable and just rule, and every person in 
a given class is entitled to the same service at the same 
rates as every other subscriber in the same dass. For 
example, a company may make a different charge for 
service to all subscribers residing more than a given 
distance away from the central office, and such a discrimi- 
nation is valid. It might also furnish a certain kind of 
instrument at one rate and a better instrument at another 
rate, provided it did not exceed by its rates the maximum 
fixed by law. A telephone company is under no duty to 
furnish facilities and service outside of the field it claims 
as its own. Thus where a company was operating in the 
city of lola, Kansas, it was held that the company could 
not be compelled to furnish an instrument and connections 
to a person living outside the city limits. In this case 
the person seeking the connection lived thirty feet from 
one of the company's poles that was within the city 
limits. It had 464 patrons inside the city and 26 outside 
the city. Some manufacturing establishments outside 
the city had telephones, but none of them were in the 
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vicinity of the plaintiff, the nearest being a half mile 
distant. Fonr other persons ontside the corporate limits 
had telephones, but either furnished or paid for their 
own lines and poles. The court held that the plaintiff 
was not entitled to service, saying, *' A telephone company 
operated wholly within the corporate limits of a city 
could not be compelled to supply instruments to residents 
beyond the boundaries of the town, and make connections 
therewith.'* Crouch v. Amett (Kans.), 79 Pac, 1086. 

§193. When publio carrier becomes private; famish* 
ing messengers. — Outside its own field a common carrier 
becomes a private carrier. Therefore, the telephone com- 
pany can be compelled to furnish the public with facili- 
ties or service in no other than the telephone business* 
•If, for example, a company were carrying on a telephone 
business, and also the business of buying and selling tele- 
phone poles, as to the latter branch of its business, it 
would not be a public carrier, and could not be compelled 
to sell poles to or buy poles from any person it did not 
choose to contract with. In the same way, a company 
which maintains a staff of messenger boys which it fur- 
nishes to patrons is not a common carrier as to the serv- 
ice furnished by these messengers. On this principle a 
company was held not liable for the loss of a package 
of money carried by one of its messenger boys at the 
request of the plaintiff. Hirsch v. Am. Dist. Tel. Co., 
98 N. T. S., 371. 

§194. Oonnection^ with interior systems privately 
owned. — Companies constantly meet with subscribers 
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-who wish to purchase from some source other than the 
telephone company the apparatus for an interior tele- 
phone system, and then demand of the telephone com- 
pany that it connect its line with their interior system, 
and furnish service at the ordinary rates. A company is 
not obliged to permit a subscriber to use a private set 
of extension instruments and to allow him the use of its 
line unless the company is unprepared, or has neglected 
to furnish approved appliances of that kind or has de- 
manded exorbitant rates. Then, in case of such inability 
or failure on the part of the company to furnish such 
approved appliances, the subscriber could not demand 
the connection of his set with the company's lines unless 
such connection would cause no detriment to the com- 
pany in the demand it would make upon the company's 
service or in safety to the company's system, employees 
and subscribers. Gardner v. Providence Tel. Co. (R. L), 
49 A., 1004. 

In a recent Chicago case it was held that a regulation of 
the company, found in its contracts with subscribers, for- 
bidding the use in connection with its wires of any appa- 
ratus not furnished by it, was reasonable and binding upon 
the subscriber, even where the company's rates for exten- 
sion service were exorbitant and unreasonable and the 
apparatus installed by the subscriber first-class and suit- 
able. This case is now i)ending in the Appellate Court of 
Illinois. Beach v. Chicago Tel. Co. 

§ 196. FacUitlefl need not be f ur^^ed to be used for 
Tmlawful purposes. — A telephone company cannot be re- 
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quired to famish its instruments and facilities for use 
in a business which is not approved by law. Thus, tele- 
phone eompanies cannot be required to use their instru- 
ments for the furnishing of market quotations to bucket 
shops. W. U. Tel. Co. v. State, 76 N. B., 100. Neither 
need they install their appliances at race tracks where 
pools are soldi Telephone service cannot be required for 
use in gambling establishments or disorderly houses. 
Godwin v. Carolina Tel Co., 48 S. E., 636. 

§198. Cannot discriininate against telegraph companies. 

— ^Telephone companies cannot discriminate against tele- 
graph companies, but may be required by the latter to 
establish their instruments in telegraph ofBces. Com- 
mercial Union Telegraph Co. v. New Eng. Tel. ft Tel. Co., 
61 Vt., 241; 15 A. S. B., 893. In many cases contracts 
have been made between the company which owns the 
telephone instruments and appliances and the local com- 
pany to which it leases them, providing that service 
shall not be furnished to certain telegraph companies. 
Provisions of this kind have generally been held to 
be void because their natural operation is to withhold 
facilities for the transaction of business from one class 
of citizens that they afford to others. This has been 
the ruling where mandamus was sought to compel a 
telephone company, that is the licensee of the Ameri- 
can Bell Telephone Company to connect with a tele- 
graph company other than the one designated by the 
licensor under an agreement that the licensee should 
connect with such companies only as licensee should ap- 
prove. 
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A telephone company does not need to receive and de- 
liver messages for telegraph companies unless it sees 
fit, but if it elects to render service to one telegraph com- 
pany it must serve all alike. It has the privilege of con- 
fining the use of its telephonic facilities to personal 
messages for individuals, excluding those of telegraph 
companies and others who forward messages for hire. 
Delaware Tel. Co. v. State, 50 F., 677. 

§197. Connection with other telephone companies.— 

A connecting company is one whose lines extend in whole 
or in part between the initial line and the place which 
the initial company's patron wishes to reach with his 
message. It is as much the duty of the cojmecting com- 
pany to furnish its facilities to the initial company as 
it is the duty of the initial company to furnish its facili- 
ties to the general public. Some of the statutes enum- 
erated impose this duty in express terms, but these 
statutes are only declaratory of the common law as it 
would exist in the absence of statutes. In Mon- 
tana, under a constitutional provision, it has been 
held that one telephone company has the right to 
compel another company to permit it to make a physical 
connection for long distance business with the other's 
switchboard by a plan of trunkage between exchanges. 
Billings Mutual Telephone Co. v. Rocky Mountain Bell 
Tel. Co., U. S. Cir. Ct., 1907, Federal Reporter; Cons, of 
Montana, sec. 14, art. 15; Civ. Code, sec. 1001. 

A telephone company may restrict its business so as to 
exclude the handling of messages from connecting lines. 
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and in no case is it the duty of a connecting line to ac- 
cept a message whose destination is beyond the terminus 
of its own line, unless the company undertakes, as part of 
its regular business, to transfer for other companies mes- 
sages beyond its terminus. These principles are derived 
from the law applicable to telegraph companies and the 
cases establishing them are cases in which telegraph com- 
panies were involved. U. S. Tel. Co. v. W. U. Tel Co., 56 
Barb (N. T.), 46; W. U. Tel Co. v. Way, 83 Ala., 542; 4 
S., 844; At. & Pac. Tel. Co. v. W. U. Tel. Co., 4 Daly (N. 
T.), 527; 1 Am. El. Cas., 81. 

§198. Oonnection with rival companies.— The rules 
laid down in the preceding paragraph do not make it 
the duty of one telephone company to connect with com- 
peting lines. At common law one common carrier coxild 
not demand as his right that he be permitted to use its 
rival's carriers* property for the benefit of its own busi- 
ness. Express Cases, 117 U. S.; 6 Sup. Ct., 542, 628; 
Barney v. Steamboat Co., 67 N. T., 301 ; People v. Hudson 
Tel. Co., 19 Abb. (N. C), 466. This rule applies to tele- 
phone companies at common law. People v. Central New 
York Tel. Co., 58 N. Y. S., 221; 41 App. Div., 17. A 
statute, if one existed, purporting to impose upon a tele- 
phone company the duty of connecting with opposition 
companies would not be construed to grant the right to 
demand a telephone for the purpose of transferring mes- 
sages from one company's line to the other company's sub- 
scribers without paying extra charges on each message 
transferred. People v. Central N. Y. Tel. Co., supra. In 
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interpretating such an act, it was said: ''It is foreign to 
the purpose of the company to permit another corpora- 
tion, under pretence of using the line of its rival for purely 
private business, to use it to absorb the very business to 
which it was intended simply to permit it to contribute and 
profit upon the same footing as an individual.'' A resident 
company could make a regulation limiting the toll 
line company to its individual business excluding that of 
its customers. Shepard v. Tel Co., 38 Hu.n., 338. A pen- 
alty statute prohibiting discrimination by telephone 
companies does not require that one telephone company 
shall connect its system with another company so that 
the latter may utilize the combined system as its own and 
so be obligated only to the payment for its own messages 
transmitted thereby of the nominal sum required of sub- 
scribers. In re Baldwinsville Tel. Co., 24 Misc. (N. Y.), 
221;53N. T. S., 574. 

In a case involving the right of an electric railway com- 
pany to compel a bridge company to permit it to operate 
its cars over the defendent's bridge across the Ohio 
River, the court dismissed complainant's bill and re- 
marked that what was demanded by the complainant was 
closely akin to the exercise of the right of eminent do- 
main; namely, the right to have the property of another 
subjected to complainant's use. Said the Court : "And 
while fully recognizing the well known doctrine that pub- 
lic service corporations are bound to render to the public 
certain services appropriate to the particular functions 
of the corporations, that doctrine has not been supposed 
to reach far enough to make the corporation serve the 
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purposes or be subjected to the uses of a mere rival in 
business. One water company or one telephone com- 
pany or one telegraph company or one street railway 
company or one railroad company, while bound appropri- 
ately to serve the general public, cannot, unless under 
express statutory enactment and by due process of law 
thereunder, be compelled to give its property to the uses 
and benefits of a rival, except by some form of condem- 
nation. The rival is not ordinarily to be included in the 
term 'general public' '' Evansville Traction Company v. 
Henderson Bridge Co., 134 Fed., 973. 

§199. Remedies for discrimination. — ^Where the tele- 
phone company fails to perform its duty to furnish facili- 
ties and render service to a person who has applied for 
facilities and service in accordance with the company's 
reasonable regulations, the person aggrieved may compel 
the company to install a telephone and connect it with 
its lines by mandamus. This is a writ issued by a court 
of competent jurisdiction commanding the telephone com- 
pany, under penalty of being adjudged guilty of contempt 
of court, to perform its duty under the facts and circum- 
stances of the particular case. Tel. Co. v. State, 118 Ind., 
194; 19 N. B., 604; 123 Ind., 113; 24 N. E., 215. This 
remedy may be had by a subscriber notwithstanding the 
fact that he is indebted to the company for telephone serv- 
ice previously furnished. State v. Neb. Tel. Co., 17 Neb., 
126; 1 Am. Elec. Cas., 700; 52 A. E., 404; 22 N. W. 237. 
The unsettled account is at most a debt against the sub- 
scriber for which the company has a right of action, and 
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may bring suit, but it may not refuse to install the instru- 
ment for him if he offers to pay in advance for the new 
service. 

A mandamus will not be issued to compel a company 
to install a telephone in a building used for unlawful pur- 
poses. Godwin v. Carolina Tel. Co., 48 S. E., 636. Man- 
damus has been used to compel a telephone company to 
place a telephone in a telegraph company's office, not- 
withstanding the license from the parent company own- 
ing the patent, which forbids the licensee to furnish tele- 
phonic facilities to any telegraph company except those 
designated by the licensor. State v. Del. & At. Tel. & Tel. 
Co., 47 P., 633 ; 3 Am. Elec. Cas., 533 ; 50 P., 677. And the 
right to telephone services at the rate fixed by law 
could be enforced by mandamus. Central Union Tel. Co. 
v, Bradbury, 106 Ind., 16 2 Am. Elec. Cas., 14; 5 N. 
B., 721. 

Where the telephone instrument is already installed, 
the company can be prevented from unlawfully taking 
it out by means of an injunction. Central Dist. Tel. Co. 
V. Com., 114 Penn. St., 592; 7 A., 926. 

Where telephone connection is wrongfully severed by 
the company or the company wrongfully discriminates 
against an applicant by refusing to furnish him service, 
the person injured thereby may recover such damages 
as are a direct result of the wrong. Malochee v. Great 
Southern Bell Tel. Co., 49 La. Ann., 1690 ; 22 S., 922. In such 
a case the measure of damages is the price of the service 
during the time it is discontinued reckoned on the basis 
of the regular monthly charge. Cumberland Tel. & Tel. 
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Co. V. Hendon, 24 Ky. L. R., 1271; 71 S. W., 435. When 
pleaded and proven, special damages are also recoverable. 
Owensboro-Harrison TeL Co. v. Wisdom, 23 Ky. L. R., 97 ; 
62 S. W., 529. Exemplary and punitive damages may 
be had in case of aggravated circumstances. Haber, 
Blum, Block Hat Co. v. Southern Bell Tel. Co., 45 S. E., 
696. But where the subscriber to a telephone exchange 
at one place desired to communicate with his regular 
counsel at another place, and was refused the long dis- 
tance connection, in consequence of which he paid $175 
to avoid a threatened law suit, it not appearing that the 
absent counsel could have controlled the matter, such 
payment could not be recovered as actual or special 
damages. Haber, Blum, Block Hat Co. v. Great Southern 
Bell TeL Co., supra. 

§200. Penalty 8tatate8.^In many States there are 
statutes imposing penalties upon telephone companies for 
discrimination, and failure to promptly comply with their 
duties as public carriers. These statutes are strictly con- 
strued and no action by a telephone company is held to 
be within their terms if any other construction is possible. 
This doctrine was laid down in the interpretation of a 
statute of Mississippi to the effect that if any telephone 
company ''shall receive a message or other matter for 
transmission," and shall fail to transmit correctly, and 
deliver within a reasonable time, the person injured 
shall be entitled to recover from the company a penalty 
and damages. Code, 1892, section 4326. It was there 
held that the only message or matter referred to in the 
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statute was a written or printed message, and the statute 
did not apply where the person orally requested the 
agent of the eompany to call a person in a distant local- 
ity to the telephone for conversation. Cumberland Tel. 
& Tel. Co. V. Sanders, 85 S., 653. 
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CHAPTER XVn. 

Taxation. 

§ 201. Definition.— Taxation is the levying of enforced 
proportional contributions from persons and property by 
the State for the support of goyemment and for all 
public needs. It is intended for the general welfare, 
rests upon necessity and is vital to a proper exercise of 
governmental functions and the existence of the Govern* 
ment. All persons and all property within the juris- 
diction of the Government are subject to taxation. 

§ 202. Different sjrstems of taxing telephone companies. 
— ^According to the methods of taxation now in vogue^ 
telephone property is either taxed like all other property 
in the State or else pays a special tax based upon other 
elements. In a majority of States, telephone property is 
included by the local assessor in the general tax list,, 
and pays the regular rate of the general property tax. 
In a number of commonwealths, such as Florida, Iowa,. 
Kansas, Louisiana, Michigan, Nebraska, North Dakota,. 
South Dakota, Tennessee, Utah and West Virginia, it is 
separately assessed by special officers or boards, but still 
pays the general rate. In a few other States, as in Vir- 
ginia, such companies pay upon the value of their prop- 
erty, but at a fixed rate, which does not vary from year 
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to year. But the levying upon these companies of a 
special tax based on other elements than property is be- 
coming more general each year. 

In some States this special tax is found only in State 
taxation, while the local tax is still assessed on the general 
property. Most of the special tax systems lay the 
burdens of taxation upon the gross receipts of these 
companies, the assessment being made by State officers 
and then apportioned among counties in proportion to 
the mileage of line in each county. Six States tax the 
companies on mileage, the rate decreasing with each addi- 
tional mile of wire, these States being Connecticut, Dela- 
ware, Florida, North Dakota, and Wisconsin. Mississippi 
imposes a privilege tax upon telephone exchanges, based 
upon the number of subscribers in each exchange, and 
upon long distance lines. Upon the latter the rate is one 
hundred dollars for one thousand miles, or more of pole 
line, and for less than one thousand miles, ten cents per 
mile. Indiana takes as a basis of assessment the value of 
the capital stock plus the bonded debt, if any, deducting 
the assessed value of real estate situated outside the State. 
After taking from this valuation an amount proportion- 
able to the ratio which the mileage in the State bears to 
the total mileage, the board deducts the real estate and 
apparatus taxable locally, and divides the remainder by 
the mileage in the State. The resulting value per mile 
is then taxed at the usual rate of the property tax, each 
county getting its share. In Connecticut, the tax is 
twenty-five cents per mile of wire and seventy cents for- 
each telephone transmitter ; in Florida, it is one hundred 
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dollars on each telephone plant in each connty, unless 
the line is less than twenty-five miles long, when it is only 
twenty-five dollars; in Qeorgia, it is one dollar for each 
telephone station or box; in Kentucky, one-fourth of 1 
per cent, on gross receipts besides the franchise tax; in 
Texas, twenty-five cents for each telephone; in Wiscon- 
sin, a license fee of one and one-half per cent, on gross 
receipts; in Virginia a general property tax, and a 
license fee of two dollars per mile for the privilege of 
operating; in North Carolina, the tax is two and one- 
half per cent, on gross receipts with a lower rate for 
such telephone companies as have a proportion of their 
capital invested in State or municipal bonds. The 
statutes of each State must be consulted for a complete 
understanding of the taxing system established therein. 

§ 203. Power to tax.— The power to levy taxes rests in 
the Legislature of each State and in the National Legis- 
lature, so far as conferred by the Federal Constitution. 
The reason for this is that taxes are a grant of the people 
to be taxed, and the grant must be made by the immediate 
representatives of the people. The Constitution of the 
United States, and of many of the States, provides that 
all bills for raising revenue must originate in the House 
of Representatives. The power to tax, therefore, cannot 
be delegated to either the executive or judicial branches 
of government, but must remain where the people placed 
ity in the legislative branch. 

As to taxation, the function of the executive branch is 
to enforce tax laws enacted by the legislative branch. 
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while the power of the judiciary is to interpret such 
laws. A Legislature may, however, delegate its legisla- 
tive power to inferior legislative bodies, as the supervisors 
of the county, or the Common Council of a city or town. 
Municipalities generally have the power to impose upon 
telephone companies a reasonable charge for the occupa- 
tion of the streets. City of Pensacola v. Southern Bell 
Tel. Co., 37 S., 820. The power of municipalities to levy 
license fees is derived from the police power, a power 
which has been previous described and defined. 

§ 204. Limitations on taxing power.— The power to levy 
and collect taxes has some very distinct and positive lim- 
itations. These are that the purpose for which the tax is 
laid must be a public purpose, and that persons and 
property not within the territorial limits of the State or 
Governmental divisions levying the tax cannot be taxed 
by it. It has another very important limitation in the 
United States, which is that no State can levy a tax which 
interferes with interstate commerce, or with the operation 
of the Federal Government. 

§ 206. Provisions requiring equality and uniformity.— 
In many States there is a constitutional requirement that 
taxation must be equal and uniform, but in the absence 
of any constitutional provision there is no such limitation. 
A tax upon telegraph and telephone companies at a rate 
that is ''the average of all taxes, raised for all purposes, 
local, as well as State, during the previous year," is not 
within the rule requiring uniformity. Pingree v. Auditor 
General, 120 Mich., 95. Perfect uniformity and perfect 
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equality in taxation are, of course, not possible, but 
should be reached as nearly as possible. A tax is equal 
and uniform which bears with a like burden upon all the 
property in a given district, county, etc. It bears with 
a like burden when the valuation of each parcel is ob- 
tained in the same mode — ^the mode described by law, and 
when it is subject to the same rate of taxation, as every 
other parcel within the given district, county, etc. Peo- 
ple V. Whyler, 21 CaL, 351, 355. 

§206. Limitations by contract.— Limitations upon the 
taxing power may also be imposed by contract between 
the State, or the municipal authority to which it has dele- 
gated a portion of its taxing power, and a telephone com- 
pany. Such contracts are considered unwise, and are 
never sustained unless it is unavoidable. But when such a 
contract is made and must be sustained, it is considered 
inviolable in accordance with the Constitution of the 
United States, prohibiting the States from passing any 
law impairing the obligations of contracts. N. J. v. Wil- 
son, 7 Craneh., 164. The agreement must have all the 
elements of a contract, including the vital elements of 
consent and consideration. The contract of exemption 
may be either perpetual or limited to a given period, but 
in each case these principles apply. In some cases the 
City Council, in granting a franchise to a company, pro- 
vides that the company shall pay some definite sum an- 
nually in lieu of all other taxes. Such contracts are 
usually valid. But a city has no authority to exempt a 
telephone company from general State taxation. So it 
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was held by the Circuit Cotirt of the United States in 
construing an ordinance of the city of Nashville, Ten- 
nessee, containing a provision that the telephone com- 
pany should pay to the city annually the sum of one dol- 
lar on each box used by it, "in lieu of all other taxes ex- 
cept water tax." The court there held that immunity 
from general taxation was not intended, but only from 
such taxation as the city itself had authority to impose. 
Mayor of Nashville v. Cumberland Teleg. & Telep. Co., 
145 Fed., 607. Such a contract does not divest a city of 
its police power, so that under its police power it may 
impose a license fee upon poles and wires in spite of a 
previous contract prescribing the terms and conditions 
on which the company should erect poles in the city 
streets. Port Smith v. Hunt (Ark.), 82 S. W., 163. 

§207. Essentials of taxation.— The essential elements 
of taxation are, first, an apportionment, which is the 
selection of the subjects of taxation, and next, the laying 
down of a rule by which to measure the contribution to 
be made by each of the subjects selected for taxation. 
This rule only the legislative power of the State is com- 
petent to make, and apportionment, therefore, is always 
an act of legislation. There must next be a listing of per- 
sons and valuation of estates for taxation. This is called 
assessment, which is also defined as an official estimate of 
the sums which are to constitute the basis for the appor- 
tionment of a tax among the individual subjects of taxa- 
tion within the taxing district. The subjects of taxation 
'having been listed proportionately and a basis for appor- 
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tionment established, nothing remains to fix the liability 
but to form the tax roll by extending, either upon the reg- 
ular assessment list or upon a duplicate thereof, the sev- 
eral proportionate amounts, as a charge upon the taxable 
property. Then, but not until then, will a liability for any 
particular sum be fixed. When the above steps have been 
taken, the tax is a valid tax and may be collected in the 
manner prescribed by law. But before the official who 
is designated by law for the duty of collecting the taxes 
can lawfully proceed to do so, he must have his warrant 
for the purpose in due form. 

§ 208. Different kinds of taxes.— The different kinds of 
taxes may be classified as property taxes, privilege, busi- 
ness or occupation taxes, license fees and rentals. The 
latter as found in this country is a purely municipal tax. 
In the taxing systems of the different States, these differ- 
ent kinds of taxes will be found united and jumbled to- 
gether in many different combinations. In determining 
the validity or effect of a tax system, it is necessary to 
divide the tax into its different elements, and pass upon 
each in its turn, as well as to consider the combination 
of them all. This makes the subject of taxation in this 
country an intricate study. Each of these different kinds 
of taxes will be separately discussed without attempting 
to pass upon the validity of different tax systems. 

§209. General property tax.— Formerly telephone 
property was assessed in all States in the same way as 
other property, and under the general tax laws which 
usually required all property, real, personal and mixed, 
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to be taxed. The authority of the State to levy a gen- 
eral property tax of this kind and to include telephone 
property in it is unquestionable. Whatever questions 
may arise in regard to telephone companies under these 
general laws are settled in accordance with the decisions 
•of each State applicable to this and other property. 

§ 210. Is telephone proper^ real or personal?— Under 
A general property tax system, as virell as sometimes 
under systems of special taxation for telephone com- 
panies, it often becomes material to ascertain whether 
the poles, wires and fixtures of a telephone company are 
taxable as real estate or personal property. The ques- 
tion may arise in connection with the listing of property 
for taxation, as well as in the valuation of it. There are 
always a number of circumstances to be taken into con- 
sideration in determining the status of telephone property, 
«uch as the existence of a revocable license, either from 
the public or private individuals, whether the wires are 
on the company's own poles or poles of others, whether 
they are detachable or permanently annexed to the real 
estate. In a number of States provisions of the statutes 
also give an indication as to how this property should 
be considered. In a New York case the statute provided : 

*'The operation of any telegraph, telephone or elec- 
tric light line in any town or ward in this State shall 
be assessed in such town or ward • • • in the 
manner provided by law for the assessment of lands 
of resident owners. • • • The words 'lines' shall 
include the interest in the land on which the poles 
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stand, the right or license to erect snch poles on lands, 
all poles, arms, insulators, wires, apparatus or instru* 
ments or other thing connected with or used as part 
of such lines in such town or ward." 

Prior acts of the Legislature had provided for a sys- 
tern of taxation of the property of such companies, their 
franchises, and business, inclusive of real estate which! 
might be owned by them. The court held that the inclu- 
sion in the word **land'* of the other subjects specified 
in the statute did not change their essential nature, and 
as they were capable of indefinite reproduction, their 
cost must be their value for the purpose of the statute,, 
the court holding that the interest in the land on which! 
poles stand and the right to erect them diflPer wholly in 
character and nature from real estate. People v. Tierney, 
126 N. T., 166; 27 N. R, 269; 3 Am. Elec. Cas., 40. In 
Tennessee, a telegraph line is held to be real estate for 
the purposes of taxation. Western Union Tel. Co. v. 
State, 9 Baxt. (Tenn.), 509; 40 A. R., 99; 1 Am. Elec. 
Cas., 326. 

§ 211. Privil^e or business taxes.— The State may tax 
all privileges or businesses or it may select certain 
classes for taxation and leave the others untaxed. This 
selection in such cases is determined by considerations 
of general policy, and there is no restriction on the legis- 
lative choice unles sone is imposed by the Constitution. 
Constitutional provisions requiring the taxation of prop- 
erty by value have no application to the taxation of busi- 
ness or privileges and do not, therefore, by implicatioa 
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or otherwisOi forbid their taxation. Bohr v. Grqr, 80 
Md., 274. 

The organization tax, payable to the State, is the best 
example of a business or privilege tax. People v. Enight, 
174N. T., 475;67N. K, 65. 

The methods in which a privilege or business is taxed 
are: (1) On the privilege of carrying on the business. (2) 
On the amount of business done. (8) On the gross prof* 
its of the business. (4) On the net profits or profits di- 
vided. All special taxes are usually of this sort, and are 
levied, and are intended to compensate the State for 
the privilege of exercising a corporate franchise. Whether 
the tax is laid upon property or imposed as a condition 
of conducting business within the State is a question to 
be determined from the practical operation of the statute 
and not from its form. Thus, a privilege tax of a certain 
amount on each mile of wire operated within the State 
imposed upon all telegraph companies therein operated 
in lieu of all other State, county and municipal taxes and 
amounting to less than the ordinary ad valorem is sub- 
stantially a tax on property, in spite of its description in 
the statute as a privilege tax. A charge of five dollars 
per pole on the poles of a telephone company ostensibly 
imposed as a ^'consideration for the privilege," the poles 
having already been established under an ordinance giv- 
ing it permission to erect its poles, is not a tax on prop- 
erty and is invalid. New Orleans v. Great Southern Td. 
Co., 40 La. Ann., 41. 

The following of the ordinary occupations of life are 
not to be deemed privileges unless made so by statute. 
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A grant from the State to a mmiicipality of the power to 
tax privileges would not, therefore, authorize the taxa- 
tion of any of the ordinary employments of life unless 
it were expressly so stated. Employments are considered 
and taxed as privileges, either because they need special 
regulation, or because the privilege is in the nature of 
a franchise, or because they supply a general demand, so 
that the burden unposed would be generally distributed. 
2 Cooley on Taxation, 1096. The conducting of a tele- 
phone business may be taxed upon any of these grounds, 
but such taxes must be uniform upon all such companies 
in the taxing district. The method of imposing business 
or privilege taxes is often by the issuing of a license to 
carry on the business, and the exacting of a compensation 
in return therefor. 

§212. Taxing corporate property under modem syi- 
tern. — ^Under modem systems of taxation the personal 
property of a corporation is usually not directly taxed, 
but its capital stock and surplus, after deducting the as- 
sessed value of its real estate and sundry other deduc- 
tions, is taxable and usually at its taxable value. People 
V. Knight, 174 N. T., 475; 67 N. E., 65. The franchise, 
land and chattels of a public service corporation, such 
as a telephone company, constitute one individual thing 
for the purpose of taxation. Town of Washburn v. Wis- 
consin Water Works Co. (Wis.), 98 N. W., 539. A tax 
on these subjects may be either a property tax or a privi- 
lege tax. Courts are not agreed as to which it is, but the 
weight of authority is said to be that such a tax is a 
privilege tax. 6 Current Law, 1608. 
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Tkis is the case even though the franchise fee is meas- 
uped by the value of property. Detroit P. & M. Insurance 
Co. v. Hartz (1903), 132 Mich., 518; 94 N. W., 7. Op 
though the capital or earnings of the corporation consti- 
tuted the means of measuring the amount to be paid. 
American Smelting Co. v. People, 82 P., 531 ; State v. Bos- 
ton & P. Exp. Co. (Me.), 61 A., 697. 

Some courts, however, hold the franchise to be personal 
property and taxable as such. Chicago B. Co. v. Nelson, 
(Wis.), 100 N. W., 1033. Where franchise fees are con- 
flidered to be a privilege tax, such taxes do not come 
within the provision found in many State Constitutions 
requiring uniformity of taxation. 

The capital of a corporation is sometimes considered as 
taxable property, and so are shares of stock, but the lat- 
ter are taxable to the shareholder. The Hub v. Hanberg, 
211IU., 43; 71 N. E., 826. 

§213. Franchise taxes. — ^Franchise taxes are usually 
held to be a species of business or privilege tax, although 
authorities differ as to the exact classification. For pur- 
poses of taxation, corporate franchises are classified as 
creative, such as a franchise to exist and act as a corpora- 
tion, and special, such as the right to use the streets of a 
city for the purpose of exercising corporate powers. San 
tToaquin & K. E. Canal Co. v. Mercede County, 84 P., 285; 
City V. Oakland Water Co., 83 P., 61. Such franchises 
are personal property and include all things of a pro- 
prietory nature connected therewith. Such a tax is a 
privilege tax, although the amount thereof may be meas- 



TAXATIOTU. 213 

ured by the value of property and upon such basis as the 
Legislature may prescribe. State v. Franklin County, 
etc., Co., 74 Vt., 246; 52 A., 1069. In New York, by the 
statute of 1899, all franchises for the use of streets, high- 
ways or public places, by conduits or wires for any pur- 
pose, were made taxable as special franchises. It was con- 
tended against this law that it impaired the obligation of 
the contracts under which these franchises were obtained, 
because, in many cases, the corporations holding them 
had paid a gross sum to obtain a franchise, or were re- 
quired to pay annually, either a fixed amount br a fixed 
percentage of their earnings, and that these payments 
were all the State could demand of these companies on 
account of the franchise. But the court held that the 
contract did not provide that these payments were to be 
in lieu of, or equivalent to, or as a substitute, for taxes, 
and as the State had not expressly relinquished the right 
to tax them, such power still remained. The constitu- 
tionality of this statute was, therefore, upheld by the 
United States Supreme Court, 25 Sup. Ct. R., 705. 

The creative franchise of a corporation is taxable 
where its present place of business is located; special 
franchises, where they are actually exercised. San Joaqmin 
& K. R. Canal Co. v. Mercede County, supra.; State v. 
Oakland Water Co., supra. In Kentucky, a franchise tax 
is held to be a tax on all the taxable property of the 
corporation; hence, where such tax has been assessed by 
the State and apportioned to its municipalities, a State 
cannot impose an additional tax of the same character, 
as this would constitute double taxation, and would vio- 
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late the constitutional provision for uniformity. Cum- 
berland Tel. & Tel. Co. v. Hopkins (Ky.), 90 S. W-, 594. 
A statute providing for a franchise tax on public service 
corporations is held to exhaust the power to impose such 
tax, and hence there is no power left to be delegated to a 
city to impose such a tax, and a city franchise or occupa- 
tion tax on the right of a telephone company to do busi- 
ness is invalid. Where a company has purchased at a 
special, stipulated, annual price, the right to erect ex- 
changes and do business in the city, its franchise is paid 
for and the city cannot impose an additional franchise 
or occupation tax on the right to handle telephone mes- 
sages therein. Cumberland Tel. & Tel. Co. v. Hopkins, 
supra. Failure of a corporation to pay a franchise tax 
does not authorize the Secretary of State to declare a for- 
feiture of its charter. Bippstein t;. Haynes Medina Val- 
ley E. Co. (Tex.), 85 S. W., 314. 

§214. Idcense Pees. — ^License taxes, whether imposed 
by State or municipality, are in the nature of business or 
privilege taxes, and are valid on the same principles. 
License fees may be imposed for either regulation, rev- 
eue or to give monopoly. The third purpose is inadmis- 
sible in any free government, and a license fee imposed 
upon telephone companies for the purpose of giving a 
monopoly or operating to produce that result, is invalid. 
2 Cooley on Taxation, 1133. A license is a privilege 
granted by the State, usually on payment of a valuable 
consideration. The grant of a license may be made by 
the State directly or it may be made indirectly by one 
of the municipal corporations of the State. 
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Unless a municipal corporation has been expressly 
driven the power by the State, it has no authority to 
grant licenses, or to collect license fees. Such power must 
come from direct grant, not from implication. The terms 
in which a municipality is empowered to grant licenses 
will determine whether the grant is conferred for the 
purposes of revenue, or whether it is given for regulation 
merely. When power to license is given, it will be sup- 
posed that regulation is the object, unless there is some- 
thing in the language of the grant to indicate that the 
raising of revenue is contemplated. Where the grant is 
made for the raising of revenue, the extent of the tax is 
understood to be left to the judgment of the municipal 
government. 

§ 215. license fee for regulation merely.— Where a li- 
cense fee is required for regulation only, the amount of 
it must be reasonable, taking into consideration the cost 
of inspecting and regulating such poles and wires on the 
part of the municipal authorities. Such a tax is intended 
to compensate the city government for the extra expense 
to which it is put because of the presence of the telephone 
lines in the streets and the necessity of taking extra pre- 
cautions for the safety of the public in regard thereto. 
The decisions upon what is a reasonable poll tax or license 
fee are quite various, as they rest upon different circum- 
stances in each case. Fifty cents for each pole of an 
electric light company was held unreasonable where the 
cost of inspection was only about one-tenth that amount. 
Saginaw v. Swift Electric L. Co., 113 Mich., 660; 72 N. 
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W., 6. In a recent case in the United States Supreme 
Court, the court held a license fee of $1 for each pole, 
and $2.50 for each mile of wire used in a borough of 
Pennsylvania to be void, saying that the only work done 
upon the poles and wires by the employees of the borough 
was the counting and assessing of the poles. The ele- 
ments which enter into such a license tax are the neces- 
sary or probable expense incident to the issuing of a li- 
cense, and the probable expense of such inspection, regu- 
lation and police surveillance as the municipal authorities 
may lawfully give to the erection and maintenance of the 
poles and wires. Schellsburg v. W. U. Tel Co., 26 Pa., 
Sup. Ct., 343. An ordinance imposing a license tax 'is not 
void because not restricted in express terms to poles and 
wires maintained upon the highways and public property, 
because it would be presumed that only such poles and 
wires were intended. If an ordinance did attempt to re- 
quire a license fee for poles and wires not upon public 
property, the operation of the license would be restricted 
by the courts to such poles. Kittanning v. W. U. Tel. Co., 
26 Pa. Sup. Ct., 346. 

The ostensible purpose of the license fee as expressed 
in the ordinance does not govern in determining whether 
it is for revenue or for regulation. If it appears that reve- 
nue and not supervision is the aim, the ordinance is void. 
Wisconsin Tel. Co. v. City of Milwaukee, 104 N. W., 1009. 
Such an ordinance cannot be passed as a police inspection 
measure and then used for the purpose of raising revenue. 
Postal Teleg. Cable Co. v. Taylor Adv. Op. (L. Ed.), No. 
5, page 208. 



TAXATION. 217 

§216. Rentals. — Distinct from general taxes and also 
from license, business, privilege or occupation taxes is 
the rental, which may be charged by a municipality for 
the use of its streets. If, instead of occupying the streets, 
and public places with telephone poles, the company 
should do what it might rightfully do, lease ground from 
a private individual and place the poles thereon, the in- 
dividual might clearly charge the company such rent for 
the use of the ground as he saw fit. The city is, in a cer- 
tain sense, the proprietor of the streets, and may as pro- 
prietor derive revenue from the rentals of the streets as 
legitimately as a private person. City of St. Louis v. 
W. U. Tel. Co., 148 U. S., 92; 13 Sup. Ct. R., 485. The 
power of the municipality to thus rent its streets must, 
of course, first exist, and it must also be clear that the 
State has not already granted the telephone company the 
right to use the streets and highways. In Tennessee, it 
was held that a city could not charge a rental fee for the 
occupancy of its streets by the company's poles, because 
the streets and alleys of the city were public property 
over which the State had absolute control, which it had 
exercised by granting such companies the right to con- 
struct, operate and maintain their lines upon the publie 
highways of the streets, of the towns and cities in the 
State. City of Memphis v. Postal Teleg. Cable Co., 139 
Fed., 707. 

§ 217. Foreign corporations.— Foreign corporations are 
subject to such taxes as the State sees fit to impose as a 
condition for doing business within its borders. Thus,. 
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licenjse taxes are commonly imposed on foreign corpora- 
tions engaged in business in the State or authorized to do 
80y or employing capital in the State. The fact that only 
a part of the capital of a foreign corporation is employed 
in the State does not relieve it from paying an annual 
license tax. A fee paid by a foreign corporation upon 
filing its articles of incorporation is merely a bonus for 
its franchise. In New York, foreign corporations doing 
business within the State are taxed upon the amount of 
<!apital employed; and the exercise of this right to tax is 
dependent upon the concurrent conditions that the cor- 
porations shall be doing business within the State, and 
that the capital or some portion thereof shall be employed 
€mpt from taxation. Scott v. Smith, 2 0. N. P. (N. S.), 
313. Shares of the capital stock of such a corporation 
whose capital consists wholly of patent rights are not ex- 
empt from taxation. Scott v. Smith, 2 0. Np. (N. S.), 
617. A license tax on foreign corporations engaged in 
interstate commerce is not a tax on interstate commerce, 
but a foreign company which pays a franchise tax is not 
liable to a franchise tax imposed on domestic corporations. 
Commonwealth v. Chesapeake & 0. R. Co., 27 Ky., L. R., 
1084; 87 S. W., 1077. But laws relating to the taxation 
of foreign corporations do not apply to the taxing of non- 
residents. Real property is taxable where situated, no 
matter who the owner is. Personal property is taxable 
only at the owner *s place of residence. 

§ 218. Interstate commerce.— A State has no power to 
levy a tax upon any property used in interstate commerce, 
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as the jurisdiction over interstate commerce is, by the 
Constitution of the United States, vested exclusively in 
the Federal Government. Property belonging to a cor- 
poration engaged in interstate commerce, the property 
being situated entirely within a State, is subject to State 
taxation, notwithstanding the interstate commerce clause 
of the Constitution. Postal Telegraph Cable Co. t;. Rich- 
mond, 99 Va., 102; 37 S. E. 789; 86 A. S. R., 877. In de- 
termining the value of a telephone line in the State, the 
taxing authorities may take into consideration lines of 
wires extending into other States. This situation often 
arises under statutes providing that every company own- 
line in the State bears to the whole length of its line 
everywhere, after deducting the value of any property 
owned by it, subject to local taxation in the cities and 
towns of the State. Such statutes are not in violation of 
the interstate commerce clause. W. U. Tel. Co. v. Mass., 
141 U. S., 40; 11 Sup. Ct. R., 889. A State privilege tax 
does not interfere with interstate commerce where it is 
laid at a certain rate per mile of wire, operated within 
the State in lieu of all other State, county and municipal 
taxes. W. U. Tel. Co. v. Mass., 125 U. S., 530; 8 Sup. Ct. 
R., 961. 

A tax cannot be laid upon the gross receipts of a com- 
pany doing an interstate business, as this is a tax upon 
interstate commerce, but a tax upon such proportion of 
the gross receipts of a company as are derived from busi- 
ness within the State is valid; and where the entire 
receipts are taxed without apportionment, the tax 
would be invalid only so far as such receipts are derived 
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from interstate commerce. A license tax imposed upon 
all business done within the limits of the municipality is 
valid, but when a license fee is imposed upon companies 

. for business done exclusively outside the State it ceases 
to be constitutional. City of Charleston v. Postal Teleg. 
Co., 3 Am. Elec. Cas., 56. A license or other tax on the 
privilege of using, constructing or operating the instru- 
mentalities of interstate or international commerce or for 
the carrying on of sucE coflmierce would not be sus- 
tained. Postal Teleg. Cable Co. v. Adams, 155 U. S., 688; 
39 L. E., 811 ; 5 Am. Elec. Cas., 636. But a license fee of 
one dollar for each telegraph pole erected in the city, and 
an annual charge of two and one-half dollars for overhead 
wires and one dollar per mile for underground wires, 
levied against a corporation engaged in interstate com- 
merce, has been held valid by the United States Supreme 
Court on the ground that it was not a tax upon the prop- 
erty or franchises of the company, nor in the nature of 

. rental for occupying a certain portion of the streets, nor 
a charge for the privilege of engaging in interstate com- 

• merce, but was a tax for the enforcement of local gov- 
ernment supervision, the municipality not being bound 
to famish such supervision free. Atlantic & Pacific Teleg. 

^Go. V. City of Philadelphia, 190 U. S., 160; 23 S. Ct., 817. 
It is also held that a rental or pecuniary compensation to 
the general public for being deprived of the use of a 
portion of its streets by the poles of a company engaged in 
interstate commerce is valid. St. Louis v. Teleg. Co., 148 U. 
S., 92; 149 U.S., 465. 
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CHAPTER XVm. 
Questions of Damages. 

§219. Scope of chapter and general principles.— The 

questions of damages which it is proposed to treat in this 
chapter are confined to those arising from wrongs other 
than breach of contract. It is a general principle in such 
cases that there can be no damages unless there has pre- 
viously been some negligence on the part of the telephone 
company. The three elements that must exist before a 
company or person can be held liable for any damages 
arising out of an accident or other occurrence are: (1) 
A duty owed by the company to the person injured. (2) 
A violation of that duty, by a failure to perform it. (3) 
An actual injury to the person claiming the damages. To 
illustrate, using the case of an accident arising from a 
fallen wire, the company must be under a duty to main- 
tain the wire in proper position. It must have violated 
that duty by negligently allowing the wire to fall to the 
street, and the person claiming damages must have been 
actually injured by the fallen wire. In this illustration 
it would, of course, be true that if the wire fell and re- 
mained in that position without the company being re- 
sponsible for it or negligent in allowing it to be down, 
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the eompany would not be violating a duty, and there 
would, therefore, be no liability, 

§ 220. Doctrine of res ipsa loquitur.— It is not always 
necessary to point out in just what respect the company 
was negligent, for there are cases frequently arising in 
connection with the handling of electric wires in which 
negligence is presumed from the happening of an acci- 
dent. This is called the doctrine of res ipsa loquiiur, 
which means, ^'the matter itself speaks." Thus, where a 
little boy of seven years of age picked up a live wire 
that had fallen to the sidewalk about two hours h^fore, 
thinking it was a switch and was severely burned, the 
court held that "a consequence of • • • the high 
degree of care required in the use of a dangerous current 
of electricity is the presumption of negligence that is 
a telephone company's guy wire, which had broken, and, 
fallen to the street." Norfolk Ey. and Light Co. v. Sprat- 
ley (Va.), 49 S. B., 502. On the same principle, where a 
lad of thirteen years of age was found in contact with 
a telephone company's g^iy wire, which had broken, and 
falling on an electric wire belonging to another company, 
had become charged with electricity, the court held that 
the jury might infer negligence from the omission of a 
guard wire between the electric light wire and the guy 
wire which caused the boy's death. Guinn v. Delaware & 
Atl. Tel. Co., 62 A., 413. In another case it was decided 
that the cause of a lineman's death might be inferred 
from the location of the body with relation to the dangers 
to which he was exposed from the defective insulation. 
Morgan v. Westmoreland Elec. Co., 62 A., 638. In all 
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these cases, it is necessary that there be some defective 
condition shown from which it may be inferred that the 
company's negligence was the cause of injury. 

§221. Olassiflcation. — ^Injury from a company's negli- 
gence may occur to either persons or property, the prin- 
ciples governing in each case being fundamentally the 
same, but in their application somewhat different. Thus, 
a traveler on the highway may be hurt from a falling 
wire, or a fallen wire may operate to carry a high cur- 
rent of electricity into a subscriber's residence, and cause 
a fire which destroys his property. While the general 
principles above laid down would be the same in each 
case, the question of contributory negligence might arise 
in relation to the persons injured, but not in relation to 
the damage done to the subscriber's property. We will, 
therefore, discuss these two kinds of injuries separately, 
dealing first with injury to persons. 

§ 222. Personal injuries. — ^In all questions of injury to 
persons, the person seeking to show a liability must show 
that he acted with due care, and was free from all con- 
tributory negligence. Contributory negligence may be 
defined as some act or omission by the person injured 
which an ordinarily prudent man would not have done 
or left undone in the same circumstances and which di- 
rectly aided in causing the injury sustained. Contribu- 
tory negligence prevents any recovery, although the com- 
pany complained of may have been itself negligent in the 
first place. Where the wire broken by the fall of a limb 
of a tree had been wrapped over the end of a picket 
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fence, and a passer-by, wondering whether the wire was 
still charged with electricity, pointed his index finger 
toward the wire, thereby receiving a shock which killed 
him, the court held him guilty of such contributory neg- 
ligence as to preclude his mother from recovering from 
his death. Carroll v. Grande Ronde Electric Co., 84 P., 
389. For the same reason a girl who attempted to step 
over a trench dug in the streets by a telephone company 
for the pnrpose of laying conduits was held contributorily 
negligent in having assumed the risk of attempting to 
cross such a visible obstruction as a ditch. Kent v. 
Southern BeU Tel. & Tel. Co. (Ga.), 48 S. E., 399. On the 
ground that a lineman could have known by the exercise 
of ordinary diligence that the insulation had been worn 
off a wire near a pole he had climbed, it was held that his 
mother could not recover the value of his life. Columbus 
Bailroad Co. v. Dorsey (Qa.), 46 S. E., 635. 

This rule about contributory negligence does not require 
41 person to do anything that an ordinarily prudent man 
would not do under the same circumstances. Thus, 
where a girl fourteen years old, accompanied by two 
grown women, drove along a road in a surrey drawn by 
a gentle horse and passing under a sagging wire, which 
caught the top of the buggy, made a scraping noise, tore 
off the top, and frightened the horse into running, the 
travelers were held not to be negligent for failing to look 
up to see if the wire was in reach of the buggy top. It 
was also held not to be negligent for the women to permit 
the girl to drive the horse under the circumstances. Jacks 
V. Beeves (Ark.), 95 S. W., 781. 
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§223. Master and servant. — ^If the person injured is 
an employee of the company whose negligence is com« 
plained of, certain other principles enter into the ques- 
tion of liability. Cases of this kind are governed by the 
law of master and servant. It is the duty of the master 
to furnish the servant a safe place in which to work. 
This would require the company to use due care in keep- 
ing its operating room and switch board in safe condi- 
tion for the use of its operators. On this theory, a com- 
pany was held liable for an injury to an employee di- 
rected to complete the digging of a post hole which had 
been partially dug by another employee, who failed to 
inform the injured man that unexploded dynamite had 
been left in the hole. Harp v. Cwnberland Tel. Go. (Ky.), 
80 S. W,, 510. 

A telephone pole is considered an appliance, not a place, 
Britton v. Central Union Tel. Co., 131 P., 846. But a com- 
pany is required to furnish proper appliances for its 
employees as well as a safe place to work, and this em- 
braces human as well as inanimate instrumentalities. 
Hyland v. Southern Bell Tel. & Tel. Co., (S. C), 49 S. E., 
879. This does not require the company to keep tools and 
apparatus in good condition after they are furnished, if 
they were in proper shape when first provided. This 
was held to be the case where a company furnished good 
pike poles, but they were not kept properly sharpened 
by the men who used them. Towne v. U. Electric G. & P. 
Co. (CaUf.), 146 Cal., 766; 81 P., 124; 70 L. E. A., 214. The 
rule does not go so far as to require the company to provide 
the best machinery obtainable, but only such as is reason- 
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ably safe. Neither is it its duty to provide rules and 
regulations for the doing of its work. Blust v. Pacific 
State Tel. Co., 84 P., 847. 

It is generally the rule that a company must inspect its 
appliances at reasonable intervals to be sure they are 
in good condition, but this does not require it to inspect 
its poles before they are climbed by linemen. Britton v. 
Central Union Tel. Co., supra. Neither does it make a 
company liable for hidden defects in cross-arms. South- 
em Bell Tel. & Tel. Co. v. Starnes, 50 S. E., 343. It is 
not negligence for a company to use a cross-arm, the 
defects of which are covered by paint, when it is pur- 
chased. Maryland Tel. & Tel. Co. v. Cloman, 55 A., 681. 

§224. Bisk of emplo3rment and contributory n^li- 
gence. — An employee is held to assume all the ordinary 
risks of his employment. The risks must be so apparent 
that an employee will be charged with notice of them. 
It was held that a workman was not charged with knowl- 
edge of the mechanism of a convertor box and connect- 
ing wire, and so he was held not to have assumed the 
risk of accident resulting therefrom. Barto v. Iowa Tel. 
Co., 101 N. W., 876. The burden is upon the person 
suing to show that the accident was not one of the 
ordinary risks of the employment. So it was decided 
in a case of injury to an unskilled laborer who was 
making alterations in a switch board. Martin i;. Des 
Moines-Edison Light Co., 106 N. W., 359. Linemen are 
held to have knowledge that the best insulation is at all 
times, and under certain conditions entirely inadequate. 
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Mangan v. Hudson River Tel. Co., 50 Misc. R., 388; 100 N. 
T. S., 539. The rule as to contributory negligence holds 
good in the case of an employee as with all other persons, 
and a servant suing a master for damages arising from per- 
sonal injury must show himself free from contributory 
negligence. 

Whether an employee should be held to the same 
standard of care and caution in handling an electric wire, 
which he has the right to assume is ^^dead", that he is 
bound to exercise as to what is known to be a **live'' 
wire is a question upon which courts disagree, but the 
highest authorities hold that the company is not liable 
when a deceased employee, for whom suit is brought, 
unnecessarily touched uninsulated leads in making a con- 
nection, Looney v. Metropolitan Ry. Co., 26 Sup. Ct. 
R., 303. But other cases hold that an employee need 
not be so careful in handling wires that he has a right 
to assume are **dead" as those that are **live." Thus, it 
has been held that an inexperienced lineman, employed 
by a telephone company, who received a shock, because of 
the "live** condition of a guy or span wire belonging to 
a street railway company, which would have been **dead'* 
except for a defect in insulation, has no right to recover 
any damages from the company where he failed to make 
an insulation test, although having apparatus for that 
purpose and knowing that defects in the insulation of 
such guy or span wires were common. Bergin v. South- 
em New England TeL Co., 70 Conn., 54; 38 A., 888; 39 
L. R. A., 192; Anderson v. Inland Tel. & Tel. Co., 19 
.Wash., 575; 53 P., 657; 41 L. R. A., 410. Where a line- 
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.man mounted a pole withont gloves, it was held that 
"every light wire is a live wire/' and he eould not 
recover. Mahan v. Newton & B. St. By. Go. (Mass.), 
75 N. E., 59. But it has been held not to be contributory 
negligence for a lineman to fail to use gloves or belt. 
Commonwealth Elec. Co., v. Rose, 214 HI., 545; 73 N. E., 
780. The failure of an employee to use a strap to fasten 
himself to the pole is immaterial when the electric shock 
was sufficient to cause death, though he had not fallen. 
Kowe v. Taylorville Elec. Co., 213 HI., 318 ; 72 N. E., 711. 
Where an employee's safety belt was caught and un- 
fastened by a bolt one-half inch longer than usual, pro- 
jecting from a pole, the company was held not liable for 
the injury caused by the employee's fall. Lincoln Gas 
& Elec. Light Co. t;. Thomas, 104 N. W., 153. 

§225. Fellow-servant doctrine. — ^Among the assumed 
risks of an employment is the risk of injury from the 
negligence of a fellow workman or fellow servant. But 
a workman does not assume the risk of his fellow serv- 
ant's incompetency nor of the master's failure to entrust 
the work to a competent servant. Scott v. Iowa Tel. Co., 
102 N. W., 432. A question always arises as to who are 
fellow servants of the person injured. A lineman hurt 
upon a pole is not the fellow servant of the workman 
who originally erected it. Livingway v. Houghton County 
Street By. Co. (July 23, '06), 145 Mich. 86; 108 N. 
W., 662. 

Fellow servants are those engaged under a common 
master in the common employment, who cannot choose 
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or select other servants, who cannot choose machinery or 
appliances, or a safe place to work in, or who cannot 
inspect machinery or appliances, or the place in which 
they work. The rank or grade of the servant is not 
always decisive of his character, although it is a criterion 
often taken into consideration. The reason this is not 
considered final is because the servant of a high grade 
or rank may be engaged in the same kind of work as the 
servant of a lower grade, and in that respect, he would 
be a fellow servant. The status of the employee as 
**groundman" or ''lineman*' is immaterial if he was 
working on a pole at the time of his injury in perform- 
ance of a duty owed to the company and not as a mere 
volunteer. Cumberland Tel. & Tel. Go. v. Adams, 91 S. 
W., 739. 

It is not contributory negligence for an employee of a 
telephone company to catch hold of a wire in an attempt 
to cut it for the purpose of rescuing a fellow workman, 
shocked on a pole and hanging head foremost, his spurs 
caught on a spike of the pole. Whiteworth v. Sheaveport 
Belt Railroad Co. (112 La.), 36 S., 414. 

§ 226. No liability as to trespassers. — To persons tres- 
passing upon a company's property or appliances, it 
is under no obligation and cannot be held liable for their 
injury. This was held to be the case where the employee 
of a telephone company was hurt while on a pole belong- 
ing to an electric railroad company. Mangan i;. Hudson 
Biver Tel. Co., 100 N. T. S., 539. It has been held, how- 
ever, that children playing in the street where a telephone 
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company's men negligently left a snatch-block unguarded 
were not trespassers, and the company was liable for .an 
injury to one of them. O'Leary v. Michigan State Tel. 
Co., 146 Mich., 243. A fireman at a fire is mere licensee and 
takes the risks of the burning premises as he finds them, 
a telephone company not being liable for his injuries there 
received. New Omaha, etc., Elec. Co. t;. Anderson, 102 
N. W., 89. 

§ 227. Injury from Falling Poles.— Injury to employees 
from falling poles is a quite frequent source of litiga- 
tion. The general principles of this subject do not differ 
from those discussed above, but some cases of this sort 
will be herein noted. Thus, it is the duty of a lineman to 
inspect poles before climbing them, and a company has 
the right to prove that the inspection of the pole would 
have disclosed its unsafe condition. Holtby v, W. U. Tel. 
Co. (Ky.), 93 S. W., 652. Where a lineman climbed a 
pole that was known to be unsafe, and cut a guy wire, 
the removal of which allowed the pole to fall, the line- 
man was held to be guilty of contributory negligence so 
as to preclude a recovery. Leach v. Central N. T. Tel. 
& Tel. Co., 80 N. Y. S., 1037. Where a pole has deterior- 
ated from dry rot, though this is not obvious on account 
of paint, the company is liable to the lineman who is 
injured by its falling with him. Walsh v. N. Y. & I. C. 
By. Co., 80 N. Y. S., 767. This case held it to be the duty 
of the company to inspect the poles. Where a pole was 
being lowered by means of a ''deadman," and slipped, 
one of the pikemen started to run and was crushed 
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beneath it* The court held him free from contributory 
negligence. Sandquist v. Independent TeL Co., 80 P., 
539. A company is liable for poles falling upon persons 
lawfully in the highway and in the employ of the com- 
pany, Kyes v. Valley Tel. Co., 132 Mich., 281; 93 N. W., 
623. Stewart v. Southern Bell Tel. Co. (Qa.), 52 S. E., 331. 

§ 228. Injury from fallen wires.— As a general rule a 
company is not liable for the injury from a fallen wire 
caused by a storm unless it is notified that the wire is 
down. Fitch v. Central N. T. Tel. & Tel. Co., 42 App. Div., 
321 ; 59 N. Y. S., 140. It has been held in some cases that 
knowledge by the company of a fallen wire is immaterial. 
Parsons v. Charlestown Elec. Co., 69 S. C, 305; 48 S. E., 
284. But this was in a suit against an electric company 
where it negligently failed to insulate its wires so that an 
adjacent fallen telephone wire became charged with a 
deadly current. When the circuit is broken by storm, the 
company cannot be held to have notice of the fallen wire. 
Fitch v. N. T. Tel. Co., supra. An injured person who had 
knowledge of the dangerous condition of the wire that 
fell in the highway is guilty of contributory negligence 
which will prevent recovery. Parsons v. Charlestown 
Consolidated By. Co. (S. C), 48 S. E., 284. A person 
who had seen a fallen wire but had forgotten it, is not 
contributorily negligent. W. Ky. Co. v. Pharis, 78 
S. W., 917. 

§ 220. Sagging or low wires.— Where wires either sag 
or fall on account of storms, it is the duty of the tele- 
phone company to repair the line as soon as possible after 



232 TELEPHONE LAW. 

it knows the condition. How soon this should be depends 
upon the circumstances of each case. In one case it 
was decided that a finding that the company was negli- 
gent because it did not learn of and repair a break 
within an hour and one-half after it occurred was un- 
reasonable. Aument v. Penn. Tel. Co., 21 Lane. Law Rev., 
361. When injury occurs from sagging wires which were 
not properly insulated, and were constructed of poor^ rotten 
material so that they broke and fell across the sidewalk 
where a pedestrian came in contact with them, the ques- 
tion of whether the company had notice that the wires 
were down or not is immaterial. Politowitz v. Citizens 
Tel. Co., 90 S. W., 1031. But it is not contributory neg- 
ligence for a pedestrian to cross a public street where 
there is no cross walk even though he thereby runs into 
a sagging wire. Southern Bell Tel. Co. v. Howell (Ga.), 
53 S. B., 577. When a person driving in the highway is 
injured because of a sagging wire due to a storm, the 
negligence of the company is a question for the jury. 
Priesenham v. Michigan Tel. Co., 134 Mich., 292; 96 N. W., 
601; Burton Tel. Co. v. Gordon, 25 0. Cir. Ct. R., 641. 

§230. Lightning and flre8.^Here we come to the 
question of injury to property, chiefly buildings, from 
lightning and fires. A telephone company is responsi- 
ble for injuries happening in this way if it was negligent 
in its duty. A telephone company having reasonable 
means of apprehending that lightning will be conducted 
from its wires into the house of a subscriber, and there 
do injury to persons or property, must exercise due care 



QUESTION OF DAMAGES. 233 

in selecting, applying, and maintaining any connections 
with those wires and instruments, and in providing such 
known and approved appliances as are reasonably neces- 
sary to guard against such accidents. Griffith v. New 
England Tel. & Tel. Co., 72 Vt., 441; 52 L. R. A., 919. 
U the wires were properly installed and sufficiently in- 
sulated for the purpose of carrying lightning into a sub- 
scriber's house, there is no liability on the part of the 
company. A company whose wires are thus insulated is. 
not an insurer against injury occurring from electricity 
having its origin in the clouds or atmosphere. Where 
the evidence shows that it is not practicable to insulate 
against lightning, a company's duty does not extend 
so far as to require insulation in such a manner as to 
protect against the injurious consequences of a lightning 
stroke. Phoenix Light and Power Co. v. Bennett (Ariz.), 
63 L. B. A., 219. Attaching a telephone wire to a flag 
staflf on a bam without the owner's consent or knowledge 
and leaving it connected only with a pole on another 
building, renders a company liable for the burning of the 
bam by lightning conveyed by the wire over the pole on 
the other building. Jackson v. Wisconsin Tel. Co., 88 Wis., 
243 ; 60 N. W., 430 ; 26 L. R. A., 101. If the fire is caused in 
the building by electricity carried into it by telephone wirea 
which were broken and fell upon electric wires as the 
result of a violent storm, the electric company is liable 
for failure to maintain guard wires. Richmond & P. 
Elec. R. Co. V. Rubin, 47 S. E., 834. While lightning is- 
an act of God, the carrying of lightning into a house upon 
a wire that the company was instructed to remove when 
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the telephone boz was taken out is an act of the company 
for which it is liable. Evans v. Eastern Ky. Tel. Co., 99 
S. W., 936. 

§ 231. Joint liability. — Where two companies are 
jointly negligent and both contribute to the injury, their 
omissions of duty being concurrent, they are both jointly 
liable to the person injured. Graves City Association, 132 
P. 387, Bergin v. Southern New England Tel. Co., 38 A., 
888; such joint wrong doers are liable either jointly or 
separately. Cumberland Tel. & Tel. Co. v. Ware's Ad- 
ministratrix, 74 S. W., 289. 
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CHAPTER XIX. 
Contracts, Fire Insurance, Employers* Liability Insur- 
ance, Regulations and House Moving. 

§232. Scope of chapter.— In this chapter wiU be 
treated a number of questions which have not found 
appropriate place heretofore, but which are of import- 
ance to telephone companies and persons in the telephone 
business. These subjects are contracts, fire and em- 
ployers' liability insurance, regulations and house movers. 

§233. Contracts.— A complete treatment of this sub- 
ject will not be attempted but a few aspects of contracts 
relating to telephone companies will be briefly treated. 
We will speak of contracts with other companies, and 
contracts with subscribers. 

§234. Contracts with other companies.— In making 
contracts with other companies, it is necessary to avoid 
entering into such an agreement as will prevent the com- 
pany from performing any of its duties as a telephone 
company. A telephone company, as we have seen before, 
is a quasi public corporation, and owes to the public 
certain duties which it must perform. Any contract 
which disables a company from performing these duties 
is void. So it was held in a case where one telephone 
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company sold to another telephone company its plant 
and its right to operate an exchange in the city. 
Cumberland Tel. & Tel. Co. v. City of Evansville, 127 F. 
187. But an agreement between two companies to divide 
profits and expenses is not against public policy and 
therefore is valid. Benedict v. Western Union Tel. Co. (N. 
Y.), 9 Abb. N. C, 214. A contract not to use any instru- 
ments except those belonging to a certain company is in- 
valid because of restraint of trade. State v. Bell Tel. Co., 
(Circuit Court, St. Louis, Mo.), 44 A. R., 241. A con- 
tract of any description must be within the power 
of the officers of the company making it. • This was 
held in a case where one company purchased the 
franchise and property of another, retained i>ossession 
and the use and benefit thereof for several years, and 
converted a portion of such property to its own use. It 
was in this case decided that the purchasing company 
was estopped from claiming, in an action to recover the 
purchase price, that the board of directors of the selling 
company had no authority to make the sale through its 
vice-president, treasurer, and one of its directors. Badger 
Tel. Co., V. Wolf River Tel. Co., 97 N. W., 907. One com- 
pany which has purchased a predecessor's franchise, the 
predecessor having authority to sell, is bound by the terms 
of such franchise. The purchasing company cannot enjoy 
the benefits of a franchise without assuming the incident 
obligations, and will therefore be bound to carry out 
service contracts made by the selling company. Mahan v. 
Michigan TeL Co., 132 Mich., 242; 93 N. W., 629. 
In a contract for the sale of a telephone line, title to the 
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property purchased vests at the time mentioned in the 
agreement. A contract for the sale of a telephone line, 
in consideration of the obligation assumed by the buyers 
to keep the line up at their own expense, and allow the 
sellers free use thereof for five years, in which case the 
title to the line shall pass and vest absolutely in the buy- 
ers, does not, before the expiration of the five years, vest 
title to, or the exclusive control of, the telephone line in 
the buyers. One who contracts on behalf of himself and 
another is estopped to deny the right of the other, al- 
though he made the contract in his name alone. Murphy 
V. Smith, Walker & Co. (Tex.), 84 S. W., 678. 

A contract for connections in a state where the con- 
stitution provides that telephone companies operating ex- 
changes in different towns and cities shall receive and 
transmit each other's messages without unreasonable 
delay is not terminable at the will of either of the parties 
to it, but must continue during the corporate existence 
of the two companies. In construing such a contract as 
to the messages it covers, the courts will take into con- 
sideration the construction placed upon it by the parties 
in their practical application of it. Campbellsville TeL 
Co. V. Lebanon, Louisville & Lexington Tel. Co. (Ey.), 
80 S. W., 1114. If either of the companies elected to 
withdraw from the place in which it was doing business, 
and quit doing a telephone business at either of the 
points of connection, then the contract would be termin- 
ated by that fact, although the company withdrawing 
might continue its corporate existence and do a telephone 
business elsewhere. Campbellsville Tel. Co. v, Lebanon 
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Louisville & Lexington Tel. Co. (Ky.), 84 S. W., 518. 
Determination of an operating agreement would not de- 
prive the company of its rights under an underlying 
agreement for right of way. Western Union Tel. Co. v. 
Pittsburg Ry Co., 137 R, 435. 

§236. Contracts with subscribers.— The relation be- 
tween a telephone company and its subscriber is that of 
landlord and tenant, the telephone company being the 
landlord, and the subscriber the tenant, the leased prem- 
ises being the telephone instrument. The obligation on 
the part of the company is to furnish instrument, con- 
nection and service, and upon the subscriber, to pay the 
stipulated rental. Li order to enable the subscriber to 
set off damages for interrupted service in an action by 
the company for rental, there must have been notice to 
the company on the part of the subscriber of the alleged 
interruption. Atlanta Co. v. Porter, 43 S. E., 441. The 
installation of a telephone in exchange for a right of 
way over premises is valid and establishes the relation 
of company and subscriber between the parties. Even 
though the contract is not in writing, the subscriber can 
hold the company to its agreement and make it con- 
tinue giving him service. Anderson v. Mt. Sterling Tel. 
Co. (Ky.), 86 S. W., 1119. 

§236. Place where contracts over telephone are 
made. — ^When a contract is made over a telephone, the 
question often arises in what place the contract was 
made. In one case where the two parties were in differ- 
ent counties, the court held that the contract was made 
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at the end of the line where the person accepting the 
proposition involved was talking. Bank of Yolo v. 
Sperry Flour Co., 74 P., 855. This ruling has been 
severely criticised as follows: "Logically it follows that 
the contract is completed whether or not the acceptance 
is transmitted to the offerer ; all that is necessary is that 
the acceptor should speak into his transmittor in the 
ordinary manner. Parties contracting by telephone are 
in much the same position as parties contracting face to 
face, as in one case as well as the other the acceptor 
should act as a reasonable man in conveying his acceptance 
to the offerer. Whether or not the effectiveness of the tele- 
phone is such that speaking into a transmitter may rea- 
sonably be looked upon as an acceptance is a doubtful 
question upon which there well may be a difference of 
opinion." 17 Harv. Law. Rev., 420. 

§237. Fire insurance.— Fire insurance is a contract 
by which the insurer, for a consideration, agrees to in- 
demnify the insured against loss of or damage to his 
property by fire. The insured must have some interest 
in the property which will be injuriously affected by dis- 
truction or injury by fire. A telephone exchange, in- 
cluding its switch-board and apparatus, is subject to fire 
insurance. An insurance policy is the evidence of the 
contract between the insurer and the insured. In several 
States, as in Massachusetts, Michigan, Minnesota, New 
Hampshire, New Jersey, New York, Pennsylvania, and 
Wisconsin, a standard form of policy is prescribed by 
statute. This standard form must be employed in enter- 
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ing into a contract and no provisions not fonnd in the 
standard form will be enforced. In other States, such 
as in Iowa, North Dakota and Canada, certain conditions 
are specified, but the authorities of the State are given 
power to approve such forms as they may deem proper. 
Where a policy, in addition to the clauses of the standard 
policy, contains the clause: ''This insurance does not 
cover any loss or damage to property caused by electric 
current, whether artificial or natural," the Supreme 
Court of Wisconsin decided that this clause did not 
except loss by fire even though caused by an electric cur- 
rent. A wire conveying an electric light current became 
crossed with one of the telephone wires at a point one- 
half mile distant from the exchange, and the electric 
light current was carried into the exchange, setting fire to 
the insulating covering and the wooden frame of the 
switchboard, thus causing a loss. The basis of the de- 
cision was that an exception of this kind could not be 
■added to the policy because the policy contained its own 
exceptions and forbade any exception inconsistent there- 
with. Wausau Tel. Co. v. Insurance Co. (Wis.), 101 N. 
W., 1100. 

A policy of insurance is held to be personal so that the 
transfer of the property covered by the policy does not 
necessarily transfer the insurance. Most policies contain 
a provision that they are not designable without the con- 
sent of the insurer. Such provisions are valid, and in 
order to validly affect the assignment, the consent of the 
company must be endorsed upon the policy in the manner 
required by the policy itself. 
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§ 288. Employers' liability insurance. — Employers' 
liability insurance is the designation of a branch of the 
insurance business which provides indemnity to employ- 
ers from liability of accident to employees. A policy 
of insurance of this kind is not merely a contract of in- 
demnity but is also a contract to assume liability so that 
the payment by the employer of a personal injury claim 
is not a condition precedent to his right to recover against 
the insurer. The measure of damage is the amount of 
the accrued liability. Policies of insurance are con- 
strued most strongly against the insurance company be- 
cause it prepared the contract and is responsible for the 
words used in it. The policy usually specifies the kind of 
occupations in which the injuries incurred by the em- 
ployees must happen in order to render the company 
liable. "Where such designation is made, the policy can- 
not be extended to include claims for injuries happening 
to employees in work other than that specified. 

A policy indemnifying against injuires caused by cer- 
tain things used in the particular business and described 
in the application covers only accidents occurring in the 
use of such described things and does not cover those 
occurring in the use of other things which may be em- 
ployed in the business described in the application. Under 
a policy of this kind the employee has no claim against 
the company. A provision requiring immediate notice 
of the accident must be complied with, immediate notice 
meaning notice within a reasonable length of time under 
the circumstances of the case. What is a reasonable 
time is a question of law for the court. The contract 
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may limit the time within which action ahall be brought 
against the insurance company. 

§239. B^gulations. — ^A telephone company may adopt 
such reasonable regulations as it sees fit for the conduct 
of its business. The rules must be not only reasonable 
but must be reasonably applied. Teleg. Co. i;. Griswold, 
37 Ohio St., 801, 41 A. R., 500. The company, itself, can- 
not pass upon the reasonableness of its rules, but that is 
a matter for the courts. Among regulations that have 
been held reasonable may be mentioned the following: 
A rule that service will be discontinued for the subscrib- 
ers' failure to pay rental. Bushville Co-Operative Tel. Co. 
V. Irvin (Ind.), 59 N. E., 327; that the company's in- 
struments shall not be used for transmitting any messages 
for which toll has been paid to any other party than the 
company. People v. Hudson Eiver Tel. Co., 19 Abb. N. C, 
406; that a company will not transmit verbal messages 
beyond its toll stations ; Central Union Tel. Co. v. Swove- 
land (Ind.), 42 N. E., 1085; 6 Am. Elec. Cas., 679; that 
the company vnll not call persons who are at an unrea- 
sonable distance from the telephone company's station; 
Central Union Tel. Co. v. Swoveland, supra; that the 
office shall be open during certain hours and at no other 
time. Bimey v. N. T., etc., Tel. Co., 18 Md., 341 ; 81 A. D., 
607. It is no duty of the company to make an effort to 
get a party called to the telephone after the office at his 
end of the line is closed. Malochee v. Great Southern 
Bell Tel. Co., 49 La. Ann., 1690; 22 S., 922. The following 
rules have been held to be unreasonable : that when messen- 
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gen are sent out the company shall not be liable for their 
mistakes; Central Union Tel. Co. v. Swoveland, supra; that 
a company'^ instruments shall not be used except for the 
purpose of calling messengers from its office; People v. 
Hudson Biver Tel. Co., supra; that the company shall not 
deliver messages and that anyone who assists in the con- 
versation is the agent of the patron ; Central Union Co. v. 
Swoveland, supra. To make a rule binding upon a sub- 
scriber, it must be either brought to his actual notice or 
must be made prominent in such a way that he will be 
charged with notice thereof. A person is not charged ¥dth 
notice of the regulations of a telephone company simply 
because he happens to own stock in the company. Pear- 
sail v. W. U. T. Co., 124 N. T., 256. 

§240. House moving.— The moving of buildings over 
the streets is an annoyance which telephone companies 
very frequently meet with, sometimes to their financial 
injury. If there is any way for the building to be moved, 
other than across the street occupied by the telephone 
line, and the parties desiring to move it have permission 
from the proper authorities to use the street for that pur- 
pose, telephone companies are obliged to move their wires 
and cables to let the building pass. If, however, the party 
moving the building can use a side street or alley just 
as well, he can be required to use it. A bond to pay all 
expenses and hold the company harmless from injury 
may be required. It would be proper to have in the bond 
a provision that the house-mover pay any damages to 
third persons due to the house-mover's negligence. If 
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the house-mover is unwilling to indemnify the company 
against the possible damages to which the company may 
be subjected, the company's remedy is the suing out of 
an injunction to restrain the house-mover from interfer- 
ing with its wires. A license from the city giving the 
house-mover permission to move a building through the 
streets is no protection against such an injunction at a 
suit of the telephone company. The use of a street for 
moving houses is an extraordinary one and, while it may 
be permitted, it cannot be allowed to destroy the use of 
the streets for travel or necessary public purposes. No 
such use of the street can be made to the impairment of 
the vested rights of the telephone company. Northwest- 
em Tel. Exchange Co. v. Anderson, (N. D.), 98 N. W., 706. 



APPENDIX OF FORMS. 
AN CfRDmAMOE. 

Qranting 

the right to erect and maintain his poles and lines in the 

town of , on the conditions 

herein provided. 

Section 1. Be it ordained by the Town Council of the 

that the right is 

hereby granted to , his suc- 
cessors and assigns to erect and maintain upon the streets, 
alleys and public highways of said town the poles, wires 
and fixtures necessary and convenient for the supplying to 
the citizens of said town and the public, communication 
by telephone or other electric signals, such use to be and 
continue upon the terms and conditions herein stated. 

Sec. 2. The location of the poles and lines now in use 
is hereby approved and any change therein or extension 
thereof shall be made imder the direction of the committee 
on streets or street commissioner. 

Sec. 3. Said poles and wires shall be placed and main- 
tained so as not to interfere with public travel on said high- 
ways, and said shall hold 

said town free and harmless from all damages arising by 
reason of any abuse or negligence in said occupancy; and 
this grant is made and is to be enjoyed subject to aU rea« 

245 
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sonable regulations or ordinances of a police nature, as said 
town council may be authorized and see proper at any time 
to adopt, not destructive to the rights hereby granted. 

Sec. 4. The rights of use hereby granted shall not be 
exclusive, the town trustees reserve the power to grant a 
like right of way to any person or persons for similar use, 
the same, however, not to interfere with a reasonable exer- 
cise of the privileges hereby granted. 

Sec. 5. In consideration whereof said. 

shall agree to allow the 

town to attach at any time to any of said poles the town's 
fire alarm and police wires, provided the same shall not be 

done so as to interfere with said 

use and such attachments shall be made under the direc- 
tion of said in said town. 

And said is to furnish such 

telephones as the town trustees may, by resolution, require 
for town use at twenty-five (25) per cent, discount from the 
regular prices, from time to time charged, for business 
offices, provided that for each of the telephones so furnished 
separate contracts containing the customary provisions be 
previously signed having endorsed thereon the concession 
herein specified. 

Sec. 6. This ordinance shall take effect immediately after 
the filing of an unconditional acceptance thereof by said 

in the office 

of the city clerk. 
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BY-LAWS rOB INOOBPOBATED OOMPANT. 



ARTICLE L 

The officers of this company shall consist of a President, 
Vice-President, Secretary and Treasurer, who shall be 
elected by the directors at a meeting subsequent to the 
annual meeting and immediately following its adjourn- 
ment, and who shall hold their offices until the next annual 
meeting, and until their successors are elected and qualified, 
provided that any officer may be removed and his place 
filled by the directors. 

ARTICLE II. 

Section 1. The annual meeting of the stockholders of 

this company shall be held at its office in at 

on the (here can be inserted the day 

of week and date meeting shall be held) of each year, at 

the hour of o'clock, M., when they shall elect by 

ballot a board of directors and transact such other business 
as may legally come before the meeting. Each stockholder 
in person, by proxy or by general power of attorney, shall 
be entitled to one vote for each share of the capital stock 
standing in his or her name. 

Sec. 2. A majority in the number of shares of stock 
issued and outstanding legally represented, shall consti- 
tute a quorum for the transaction of business, excepting 
that in the absence of a quorum a less number shall have 
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the right to adjourn a meeting to a fixed day thereafter or 
otherwise. 

Sec. 3. At all meetings stockholders may vote in person, 
by proxy in writing, or by general power of attorney, pro- 
duced at the meeting. Such proxies and powers of attorney 
shall be good until revoked. 

Sec. 4. Every stockholder shall furnish the Secretary 
an address at which notice of meeting and all other notices 
may be mailed or served upon him, and in default thereof 
notice shall be addressed to him at the ofiSce of the com- 
pany in 

Sec. 5. Notice of the annual meeting shall be mailed by 
the Secretary to each stockholder entitled to vote at said 
meeting at his address as provided by Section 4 of this 
Article at least ten days prior to the meeting. Failure to 
give such notice shall not invalidate the proceedings of the 
meeting. 

Sec. 6. Special meetings of the stockholders may be held 
at any time or place, on the order of the President or on 
the request in writing, or by a vote of a majority of the 
Board of Directors, or on demand in writing by stockhold- 
ers of record owning a majority in amount of the capital 
stock of the company issued and outstanding. 

Sec. 7. Notice of each* special meeting shall be given 
each stockholder either in writing, personally or by tele- 
phone, by the Secretary at least days prior 

to the date of such meeting. 
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ARTICLE III. 

MEETING OF DIRECTORS. 

Section 1. A majority of the Board of Directors shall 
be necessary to constitute a quorum for the transaction of 
business, except to adjourn from time to time until a 
quorum be present. 

Sec. 2. Regular meetings of the Board of Directors 
shall be held on (insert day and dates). 

Sec. 3. Special meeting of the Board may be called on 

the written request of members of the 

Board, or by the President. 

ARTICLE IV. 

CORPORATE SEAL. 

The corporate seal of the company shall have inscribed 

thereon the name of the corporation 

(the state law will be a guide for words to have on seal). 

ARTICLE V. 

PRESIDENT. 

The President shall be the chief executive officer and 
head of the company and shall have the general and active 
management of its business and affairs. He shall preside 
at all meetings of the Board of Directors and at all meet- 
ings of the stockholders of the company and shall appoint 
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all meetings of the company special or otherwise unless 
otherwise ordered by the Board. The other officers of the 
company shall be responsible to him for the proper and 
faithful discharge of their duties and shall make to him 
such reports touching the business of the company under 
their chaise as he may require; he shall sign all stock 
certificates that may be issued together with the Secretary 
of the company. 

ARTICLE VI. 

VICK-PRESmBNT. 

The Vice-President shall be vested with all the powers 
and required to perform the duties of the^ President in his 
absence. In case of the absence of both the President and 
Vice-President a President pro tem may be elected by the 
Board of Directors. 

ARTICLE VIL 

6ECRETABY. 

The Secretary shall attend all meetings of the Board of 
Directors and of the stockholders and shall act as the clerk 
thereof, and shall record all votes and the minutes of aU 
proceedings in a book kept for that purpose. He shall have 
charge and custody of the corporate seal and of the books, 
documents and papers belonging to his office, he shall sign 
all stock certificates and generally perform all duties per- 
taining to his office. 
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ARTICLE Vin. 

TBBASUBEB. 

The Treasurer shall be the financial agent of the Com- 
pany for the receipt and disbursement of its funds; he 
shall keep accurate record of all receipts and disburse- 
ments, which record shall at all times be open to inspection 
by any director or stockholder. He shall deposit all money 
and other valuable effects in the name and to the credit 
of the company, in such depositories as may be directed by 
the Board of Directors. 

ARTICLE IX. 

CAPITAL STOCK. 

Section 1. All certificates of capital stock shall be 
signed by the President or Vice-President and by the 
Secretary, and shall have affixed thereto the corporate seal. 

Sec. 2. Such certificates of stock shall be numbered in 
the order in which they are issued. They shall be bound 
in books and shall be issued in consecutive order, there- 
from and in the margin of these books shall be entered the 
names, number of shares and date thereof. 

Sec. 3. Shares of stock of the company shall be transfer- 
able only on the books of the company by the holder thereof 
in person or by his or her attorney duly authorized thereto 
in writing, and upon the surrender and cancellation of the 
certificate therefor, duly endorsed. 

Sec. 4. In case of the loss or destruction of a certificate 
of stock, another may be issued in its place upon proof of 
such loss or destruction. 
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RT7LES OF ORDEB. 

AETICLE I. 

'At any regular meeting of the Company when the hour 
of commencement arrives, the President shall take the chair 
and call the house to order and proceed with the regular 
business of the meeting in the following order: 

First — ^Reading the minutes of the last meeting, after 
which the President shall ask ''Are there any objections to 
the minutes as read by the Secretary! If not, they will 
stand al)proved." 

Second — Reports of Committees. 

Third — ^Petitions. 

Fourth — Resolutions. 

Fifth — ^Bills against the Company. 

Sixth — ^Bills in favor of some member of the Company. 

Seventh — General business. 

Eighth — ^Unfinished business. 

Ninth — ^New business. 

Tenth — ^Adjournment. 

All committees shall be appointed by the President un- 
less otherwise directed by the Company. 

When a member wishes to speak on any subject he shall 
rise and respectfully address the chair. When two mem- 
bers address the chair at the same time the President shall 
decide which is entitled to the floor. 

All questions before the house shall be decided by a ma* 
jorily vote of the members present. 
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RIGHT OF WAT OONTRAOTS. 

190.. 

I, of the Counly of 

and State of 

being the owner of land in Section , 

Township Range .in 

Connty, State of 

which land includes part of the public highway known as 

in consideration 

of the sum of .Dollar , 

to me in hand paid, the receipt whereof is hereby acknowl- 
edged, have granted, bargained, sold and conveyed, and 
by these presents do grant, bargain, sell and convey to the 

Telephone Company of 

its successors and assigns, the right, 

permission and license to locate, erect, keep and maintain 
poles, arms, brackets and supports in and upon the public 
highway where said highway passes over or abuts on the 
said land owned by me, and to string wires and cables upon 
the said poles and arms, so as to operate and maintain a 
telephone or telegraph line. 

Said Telephone Com- 
pany of , its successors and assigns, 

shall also have the right, permission and license to locate 
and keep anchor supports to the said line in and upon my 
land, and to cut any trees on my said property so that the 
limbs of the same will not interfere with nor injure the 
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wires of said Telephone Company 

of 

The said poles and lines are to be oonstracted, main- 
tained and operated in such a manner at this place that 
the public use of the highway shall in no way be inter* 
fered with, and the poles, arms and wires so placed as not 
to obstruct any gateway or entrance from my land to the 
said highway. 

(SBAL.) 

Witness : 

State op 

County op 

ss. 

I, , a Notary Public 

in and for said County and State aforesaid, do hereby cer- 
tify that upon the day of 

A. D. 190. . ., personally appeared before me 

to me personally known to 

be the same person who executed the foregoing instrument, 

and acknowledged that executed the 

same as free and voluntary act for the 

uses and purposes therein set forth. 

QiVEN under my hand and notarial seal this 

day of A. D, 190. . . 

Notary Public. 
My commission expires 190. . 
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190... 

ly of the County of 

, and State of 

being the owner of land in Section » 

Township Range in 

County, State of 

which land includes part of the public highway known as 

in consideration 

of the sum of Dollar , 

to me in hand paid, the receipt whereof is hereby acknowl- 
edged, have granted, bargained and conveyed, and by these 

presents do grant, bargain, sell and convey to the 

Telephone Company of , 

its successors and assigns, the right, permission, and license 
to locate, erect, keep and maintain anchors and guy sup- 
ports in and upon my land, in order that they may prop- 
erly operate and maintain a telephone or telegraph line in 
and upon the public highway aforesaid. 

Said Telephone Company 

of , its successors and assigns, shall also 

have the right, permission and license to cut any trees in 
and upon my said land, so that the limbs of the same will 
not interfere with nor injure the wires of said Telephone 
Company. 

The said poles and lines are to be constructed, main- 
tained and operated in such a manner at this place that 
the public use of the highway shall in no way be interfered 
with, and the poles, arms and wires so placed as not to 
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obstruct any gateway or entrance from my land to the 
Baid highway. 

[Seal.] 

XCertificate of acknowledgment as before.) 



190... 

I, of the County of 

and State of 

being the owner of land in Section , 

Township , Range , 

in County, State of 

over and through which land the 

Telephone Company of has located 

its telephone line, in consideration of the snm of 

Dollar , 

to me in hand paid, the receipt whereof is hereby acknowl- 
edged, have granted, bai^ained, sold and conveyed, and 
by these presents to grant, bargain, sell and convey to the 

Telephone Company of 

, its successors and assigns, the 

right, permission and license to locate, erect, keep and main- 
tain poles, arms, brackets and supports in and upon my said 
land on the line so located, and to string wires and cables 
upon said poles and arms so as to operate and maintain a 
telephone or telegraph line. 

Said Telephone Com- 
pany of , its successors and 

assigns, shall also have the right, permission and license to 
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cut any trees in and upon my said land, so that the limbs 
of the same will not interfere with nor injure the wires of 
said Telephone Company. 

Said poles and lines are to be constructed, maintained 
and operated in such a manner upon my land that they 
shall not obstruct any gateway or private road used by me 
on my land. 

(Certificate of acknowledgment as before.) 



UOENSE TO BUILD UNDEBOSOUND CONDUIT. 

MEMORANDUM OP AGREEMENT. 

Entered into this day of 

190 , by and between the 

Telephone Company, party of the first part, and 

party of 

the second part; 

WITNESSETH: Whcreas the said party of the first part 

desires permission to install underground conduit 

upon 

property of second party, located at 



It is therefore agreed and understood that second party 
grants to first party permission to install underground 

conduit, on 

second party's property, as specified above, free of charge; 
with the understanding that second party does not give 
up any property rights in granting said permission to first 
party; 
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And it is further a^eed, that first party will take out 

its underground conduit, 

upon sixty days* written notice 

from second party requesting it so to do, and that all ex- 
pense of installing conduit, etc., aforementioned, and tak- 
ing same out (if it should be necessary to take it out) will 
be borne by first party; and it is further agreed by first 
party that second party's property will be restored to its 
original condition without any expense to second party. 
TELEPHONE COMPANY, 



CONTRACT FOB CONTACT PBIVILEaES. 

THIS CONTRACT, Made this 

day of 190 , by and between 

the Telephone Company, a cor- 
poration, with its principal offices at 

, party of the first part ; 

and 

of 

, party of the second part ; 

Witnesseth : 

That, Whereas, first party is in possession of a line of 
poles running from 

And Whereas, second party desires the privilege of plac- 
ing its wires upon poles of first party 
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Now, therefore, in consideration of the covenant and 
agreement hereinafter specified to be performed and ob- 
served by each of the parties hereto, and for other good 
and valuable consideration moving from each of said par- 
ties to the other, the receipts of which are hereby acknowl- 
edged by each of them, the parties hereto agree with each 
other as follows : 

First. First party agrees to furnish second party with 
contact privileges on first party's poles. 

Second. Second party agrees to do all the labor neces< 
sary to string its own wires and to provide all brackets, 
insulators, wire, etc., for the proper construction of its line 
or lines without expense of any kind to first party. 

Third. In consideration of the privilege of placing wire 
on first party's poles, second party agrees to pay an annual 

rental charge of cents ( . . cts.) per contact for each 

and every contact on any or all of first party's poles. 

Fourth. Second party agrees to pay above-mentioned 
contact price quarterly in advance. 

Fifth. First party reserves the right to use the two top 
gains on its poles for its own wires and cross arms, and 
second party agrees that it will place its wires, brackets 
(cross arms, if used) insulators, etc., below the second gain 
on first party's poles unless special permission is given 
them to place same elsewhere on the pole, and if special 
permission is given it is with the understanding that if 
first party finds it necessary to use second gain at any time 
second party will lower its wires, cross arms, etc., at its 
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own expense so as not to be in the way of cross arms, wiros, 
ete., that fint parly may place on second gain. 

Sixth. It IS nnderstood and agreed that each of the 
parties hereto shall bear the expense of the maintenance 
and repair of its own fixtures, wire, and other apparatna 
upon said poles, and shall so maintain and operate same 
as not to interfere with the maintenance, and operation of 
the fixtures, wire and other apparatus of other parly hereto, 
on said poles; and it is further understood that second 
party will construct its wires, brackets, and other appa- 
ratus in such a manner as not to interfere with the wires, 
brackets, etc., of first party, either while the construction is 
being done or afterwards; and will do this work as in- 
structed by first party when it is found necessary by first 
party to give special instructions. 

Seventh. It is agreed by second party that no currents 
for electric light or power, or any other dangerous elec- 
trical currents, shall be transmitted through any of the 
wires and other apparatus of second party on said poles, 
and that no permission shall be given to anyone by second 
party to attach wires or cables to said poles for the purpose 
of transmitting currents for electric light or power, or any 
other dangerous electrical currents. 

Eighth. It is further agreed by second party that no per- 
mission shall be given by them to other telephone or tele- 
graph companies, or any other companies or individuals, 
to string wires on poles of first party without first party's 
I>emiission. 

Ninth. (A) Second party hereby agrees to remove its 
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wireSy fixtnres and other apparatus from poles of first party 
upon six (6) months written notice from first party. 

Ninth. (B) It is further agreed that if second party 
should sell its exchange, or any of its lines and apparatus 

to the Telephone Company, 

or any licensee company operating with the Bell Company, 
so-called; wires, fixtures and other apparatus shall be re- 
moved from poles of first party upon thirty (30) days' 
written notice from first party. 

Tenth. It is further agreed by second party that the 
granting to them of permission to place wires, cross arms, 
brackets, etc., upon poles of first party does not give to 
second party any property rights whatever in poles, cross 
arms, wires, and other fixtures of first party. 

In witness whereof, the parties hereto have caused these 
presents to be signed in duplicate by their representative 
officers, duly authorized so to do, the date and year first 
herein before written. 



.TELEPHONE COMPANY, 

Secretary. 
Qeneral Manager. 
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AGREEMENT FOK THE JOINT USE OF POLES. 

This agreement, made this day of 

between the Telephone Company 

of , first party, and the 

, of , 

second party. 

WITNESSETH, That whereas the 

Telephone Company is at the present time the owner 

of a pole line on in the City 

of , and it is the desire of the second 

party to occupy a portion of this line, more fully de- 
scribed as follows: 



For the purpose of acquiring a half interest in said 
above described poles, second party agrees to replace 

of the poles in this line as described above, 

with new poles not less than fifty (50) feet in length, 
and to pay to the first party the expense of transferring 
said first party's wires to the new poles, as well as all 
expenses connected with the setting of the new poles 
and taking out of the old ones. 

The second party also agrees to step the poles to 
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conform to the requirements of the first party in its 
regular construction work, and to place its wires on the 
top of the poles so that there will be a space of not less 
than ten (10) feet between the lowest wires of the 
second party and the top wires of the first party. 

In consideration of this work being done and of further 
conditions herein, the first party agrees that the owner- 
ship in said new poles shall be jointly in the two parties 
to this agreement, a one-half interest belonging to each. 

Any work to be done on the poles in the future to 
conform to the requirements of the first party in its 
general construction, such as painting or guying, and 
all maintenance work required may be done by either 
party, and expense of such work shall be borne jointly 
by both parties to this agreement. The joint ownership, 
however, shall not extend to cross arms or other appli- 
ances placed upon the poles by either party. Each party 
shall, however, at its own expense, maintain its own 
cross arms, brackets, pins, and all other appliances owned 
by it used in connection with any such poles. Each party 
hereto agrees with the other party to maintain its wires, 
cross arms, brackets, pins, insulators, and all other prop- 
erty used by it in connection with said joint poles, in 
good repair and in such manner as not to cause any dam- 
age to the property of the other party, or any damage or 
injury to persons or property, and each party hereto 
agrees with the other party to indemnify and save harm- 
less the other party from claims and demands of any 
third person or persons arising from the failure of such 
party to maintain its said property in proper condition. 



T1 
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In case one party desires to discontinne the use of any 
pole or poles, and the other party desires to continue the 
use thereof, the party desiring to discontinue the same 
may give written notice to the other party surrendering 
all interest in such pole or poles, whereupon the party 
giving such notice, having first removed all its wires and 
other property from such pole or poles, shall be relieved 
of any future expense in connection therewith, and the 
other party shall be the sole owner thereof. 

It is further agreed that no wires or other appliances 
belonging to any person or corporation other than the 
parties to this agreement or their successors shall be 
placed upon said joint poles (except with the written con- 
sent of both parties to this agreement). 

In witness whereof, the parties to this agreement 
have hereto set their hands by their duly authorized 
ofllcers, this day of 

TELEPHONE COMPANY, 
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TOLL CONTRACT. 

This agreement, made and entered into this 

day of A. D., nineteen hundred 

and by and between the 

Telephone Company of , a .cor- 
poration organized and existing under and pursuant to 

the laws of the State of , with their 

principal offices in the city of , State of 

, party of the first part, hereinafter 

called the Long Distance Company, and the 

Telephone Company, of the city 

of , county of , 

and State of , a company also duly 

organized and existing under and pursuant to the laws 

of the State of , party of the second 

part, hereinafter called the Telephone Company, WIT- 
NESSETH: 

That, Whereas, the Long Distance Company has built 
and intends to build, maintain and operate copper metallic 
lines for the transmission of telephone and telegraph mes- 
sages, in the different towns, cities and localities in the 

States of , , and 

elsewhere, and in the operation of its lines desires to 
arrange for the interchange of business with the Tele- 
phone Company at the city of , county 

of , and State of ; 

and 

Whereas, also, the Telephone Company is operating an 
exchange in the city of , county of 
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, and State of , 

and lines reaching to points within the county of 

, State of , and desires 

to arrange for the interchange of business with the Long 
Distance Company at the city of , . . , aforesaid. 

Now, Therefore, in consideration of the premises, the 
benefits accruing and the monetary consideration to each 
company resultant upon this agreement, the said parties 
hereto, for themselves, their successors and assigns, cove- 
nant and agree as follows: 

First. — The Long Distance Company agrees to extend 
its toll lines by properly constructed copper metallic cir- 
cuits to the corporate limits of the city of , 

and thence upon the poles of the Telephone Company 
to the exchange or central ofSce of the Telephone Com- 
pany in the city of aforesaid, for 

the purposes hereinafter set forth. 

Second. — ^The Telephone Company hereby grants to the 
Long Distance Company a license to use the top cross 
arms of the Telephone Company's poles within the cor- 
porate limits of said city of upon 

which to string and maintain its toll line wires, which 
said second party, at its own expense, hereby agrees to 
keep clear, free from crosses, grounds and other troubles, 
and in good working order within the corporate limits of 

the city of , and shall also furnish such 

material as may be necessary for thq repairs of the lines, 
said material to be paid for by the Long Distance Com- 
pany at actual cost to the Telephone Company. The Tele- 
phone Company also grants a license to the Long Distance 
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Company to connect with the telephone exchange or sys- 
tem of the Telephone Company, through its switchboards, 
so that an interchange of business may at all times be 
carried on between said parties. The licenses herein 
granted shall be irrevocable during the existence of this 
agreement. The Telephone Company agrees to provide 
switchboard space, including toll drops, jacks, lightning 
arrester, and such other apparatus as shall be necessary 
for the Long Distance Company's line or lines, and to 
maintain said switchboard apparatus, together with all 
its other exchange equipment, telephones, cables and 
lines, at its own expense, and without expense to the 
Long Distance Company. All exchange lines to which 
service is to be given under this agreement, shall be full 
metallic, and all toll lines of the Telephone Company 
which are to be used under this agreement, shall be full 
copper metallic. The Telephone Company agrees to in- 
stall only such switchboards and apparatus as will work 
in harmony with the apparatus in the lines of the Long 
Distance Company. 

Third. — The apparatus used by each party in connec- 
tion with the lines of the other party hereto, shall be of 
such a character and efficiency as to afford first class tele- 
phone service at all times, and each company hereby 
contracts with the other company that it will furnish all 
necessary and reasonable accommodations, help and 
assistance, for the prompt transmission of the messages 
herein provided for. What is meant by first class service, 
is first class commercial service, and this will be deter- 
mined by the rapidity with which the connections are 
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made, and tho clearness of the conversation over the con- 
nected lines. The Long Distance Company hereby re- 
serves the right to refuse to receive or transmit messages 
from or to any connecting line or exchange line, when the 
service rendered thereby is not efficient and first class. 

Fourth. — ^No connection with any other line or lines, 
except those actually owned, controlled and operated by 
the Telephone Company is contemplated or intended by 
the Long Distance Company in this agreement, and no 
connection with any other line will be given or allowed 
to be given by the Telephone Company to the Long Dis- 
tance Company's lines, under penalty of forfeiture of the 
rights herein contained, unless special agreement in writ- 
ing is entered into between the parties hereto, and the 
third parties who desire to connect to the Long Distance 
Company's system through the Telephone Company's 
lines, in which agreement the Telephone Company be- 
comes responsible to the Long Distance Company for 
every message delivered to the Long Distance Company's 
lines by the third parties, and makes said third parties* 
lines in every other respect a part of its own system, and 
bound by the terms and conditions of this agreement. 
Nothing in this section^ however, shall be construed to 
prevent the Long Distance Company from connecting 
with other companies and exchanges at points outside of 
said city of 

Fifth. — ^The Telephone Company agrees to deliver to 
the Long Distance Company all messages originating on 
its own lines or exchanges and which terminate at points 
reached by the Long Distance Company or its connecting 
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lines, and the Long Distance Company agrees to deliver 
to the Telephone Company all messages it receives which 
terminate at points reached by the Telephone Company 

in the connty of aforesaid. If the lines 

of the Telephone Company reach points outside of said 

county of , which points are also 

reached by other ** independent" or ** opposition" lines, 
the Long Distance Company hereby agrees to distribute 
the business destined for such common points as equally 
as practicable between the Telephone Company and such 
other ^'independent" or '' opposition" line or lines, but 
the Long Distance Company reserves the right to transmit 
all business to such common point over such line or lines 
as will enable it to render the best service. 

Sixth. — It is agreed and understood that where a mes- 
sage originates at an exchange or other point upon the 
lines of the Telephone Company, for transmission thence 
over the lines of the Long Distance Company, the Tele- 
phone Company shall receive ( per cent.) 

of that proportion of the toll accruing to the Long Dis- 
tance Company, as full compensation for its services in 
connection therewith, provided that the amount which 
the Telephone Company shall receive shall not exceed 

(••••) cents for any one message of not 

exceeding three minutes duration, and a proportionate 
amount for overtime. 

Seventh. — ^It is further agreed and understood, that 
where a message passes in part over the toll lines of the 
Telephone Company, the Telephone Company shall re- 
ceive, in addition to the fee for originating the message, 



J 
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a share of the remainder of the Long Distance Company's 
portion, in proportion to the ratio existing between the 
land air line distance from the point of origin to the point 
of transfer, and from the point of trammer to the point 
of destination. Nothing in this section shall be construed 
as giving the Telephone Company the right to make any 
charge for messages originating or passing over its ex- 
change or local lines other than the 

( per cent.) provided for in Section six (6) of 

this agreement. 

Eighth. — ^It is further agreed and understood that the 
Telephone Company shall receive and deliver to the 
proper parties, all messages destined to points on its lines 
which may be delivered to it by the Long Distance Com- 
pany, without compensation therefor, except its propor- 
tion, if any, of the total toll charge for such message 
when the toll lines of the Telephone Company are used 
as in the case of Section seven (7). And the Telephone 
Company agrees to connect the wires of the Long Dis- 
tance Company for the purpose of transmitting the mes- 
sages from the lines of the Long Distance Company to 
points beyond the exchange or lines of the Telephone 
Company, without compensation therefor except its pro- 
portion, if any, of the total charge for such message when 
the toll lines of the Telephone Company are used in the 
transmission of the message. 

Ninth. — ^All messenger fees shall be paid in foil and 
belong in full to the party hereto employing the mes- 
senger. Each party shall pay to the other party all 
money accruing from each month's business not later 
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than the eighth day of every month for the month pre- 
ceding and agrees that the other company, party to this 
agreement, shall suffer no loss through the failure on the 
part of the originating company to collect from its 
patrons. The Long Distance Company shall fix the toll 
rates to be charged and agrees that they shall not exceed 
those charged by other long distance companies for sim- 
ilar services and distances. Also such rules and regula- 
tions governing the transmission of messages and the 
transfer of same to and from the Telephone Company's 
lines as shall be mutually agreed upon to be just and 
reasonable and the agents and employes of both parties 
hereto shall strictly observe and enforce such rules and 
regulations at all times. The Telephone Company shall 
keep such records as shall be prescribed by the Long Dis- 
tance Company, shall report daily the number of messages 
handled to and from the several points, and report 
monthly the total number of messages sent and received 
from each and every point, together with the amount of 
money to be collected. The auditor or cashier, or some 
other authorized representative of either company shall 
have the right to examine the books of the other com- 
pany, so far as they relate to toll business. 

Tenth. — It is further understood and agreed by and be- 
tween the parties hereto that each shall diligently exert 
itself to extend and enlarge the long distance toll service 
over the lines of the Long Distance Company, from and to 
said city of 

Eleventh. — The Telephone Company shall not sell or 
lease any of its wires or exchanges to any Telephone 
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Company, or to any corporation or individual whatsoever, 
80 as to impair the provisions of this contract, without 
the consent of the Long Distance Company; nor have the 
right to connect or exchange business with any company 
at or for points reached by the Long Distance Company 
or its connecting lines ; nor have the right to do anything 
which will in any manner impair the obligations of this 
contract or impair the efSciency of the long distance busi- 
ness or its connection with the Long Distance Company. 

Twelfth. — ^It is distinctly understood that nothing in 
this contract shall impair or abridge the right of each 
Company to do its own business and manage its own 
affairs in its own way, provided, no acts inconsistent with 
this contract take place. This contract is entered into 
solely that the said companies may enlarge their business, 
giving to their respective patrons better and quicker 
facilities for long distance connections than can be given 
by either company separately. 

Thirteenth. — ^It is further agreed that each party hereto 
shall save the other harmless from any damage or injury 
caused or occasioned by neglect or default of its agents 
or employes as to all matters covered by the terms of this 
contract. 

Fourteenth. — ^It is agreed and understood that each 
party shall do aU things necessary to give full force and 
effect to the spirit of this agreement without further com- 
pensation or condition than those specifically set forth. 

Fifteenth. — ^This agreement shall remain in full force 
and effect for and during the life of the Telephone Com- 
pany's franchise to operate in the city of 
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and also during any renewals or extensions 

thereof. 

IN WITNESS WHEREOF, each of the parties hereto 
have caused these presents, pursuant to the resolution of 
its Board of Directors, to be signed in duplicate by its 
respective President and attested by its respective Secre- 
tary, the day and year first above written. 



President. 

Attest : 



Secretary. 

(Seal.) 



President. 

Attest : 



Secretary. 

(Seal.) 
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BUSAL LINE OOMTRAOT. 

Exchange. 

This agbkbment, entered into this 

day of 190. . . .by and between the 

Telephone Company, of 

, as party of the first part ; and 

as party of the second part, WITNESSETH: 

That said party of the first part, in consideration of 
terms and conditions hereinafter specified, does hereby 
agree to build a trunk line or lines to the corporate limits 
of , , to con- 
nect with the line or lines of second party; and also 
agrees to connect this trunk line or lines with said first 
party's switchboard at , and to per- 
form the necessary switching service to connect sub- 
scribers on second party's line or lines with subscrib- 
ers on first party's lines entering first party's 

exchange as subscribers to that 

exchange. 

First party also agrees to furnish subscribers on second 

party's line or lines bridging telephones complete, 

and agrees to make any necessary repairs on said tele- 
phones when they are brought into first party's exchange 
in , ; said re- 
pairs not to include battery replacements or repairs. 
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(Battery replacements and repairs must be made at sec- 
ond party's exi)ense by second party.) 

IN CONSIDEBATION of the above, second parly 
agrees to pay to first party $ per year i>er tele- 
phone in advance from the date of installation ; with the 
understanding that charges for any full year start Jan- 
uary 1st, and where service is started for any subscriber 
the first payment that he makes will be for the balance of 
the year from the date of installation to the first of Jan- 
uary next, and after that time he shall make payments for 
one full year in advance. 

Second party agrees to pay the said sum of $ 

per year per telephone in advance at the central office of 
the first party in 

Second party further agrees to pay any and all toll bills 
that may be charged against subscribers on its lines and 
will pay these toll bills some time during each month for 
the business done during the preceding month, and also 
agrees to pay these bills at the central office of first party 
at , 

It is agreed and understood that there shall be at least 

( • • • ) subscribers on any one line, and if at 

any time there should be less than (...) sub- 
scribers on any one line the minimum rate charged shall 

be the same as though there were (...) on 

the line. 

First party agrees to furnish second party with a 
switch for each telephone by the opening of which the 
telephone can be disconnected from the line during light- 
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ning storms, etc., and second party agrees to open said 
switch so as to disconnect the telephone from the line and 
prevent its being injured by lightning. 

It is understood and agreed between both parties to this 
agreement that all repairs on first party's switchboard 
and on its trunk line or lines to .the corporate limits of 

, , shall be taken care 

of by first party at its own expense, and all repairs on 
line or apparatus owned by second party outside of the 

corporate limits of , , shall 

be taken care of by second party at its own expense ; or 
if first party is called upon to make any repairs on second 
party's lines or apparatus the expense of same, including 
railroad fare, hotel expense, livery hire, material, labor, 
etc., will be paid to first party by second party. 

Second party agrees that its line or lines shall terminate 

only in the switchboard of first party at 

; and agrees not to permit any switch- 
ing device of any kind or character to be connected either 
temporarily or permanently with any of the telephones 
or lines of second party unless such switching device is 
furnished by first party and written permission is given 
by first party to second party allowing them to make such 
connections, not to connect, or allow to be connected to 
its line or lines any telephone or telephones, except those 
furnished by first party, without written consent of first 
party. 

It is understood by second party that the telephones 
and switches furnished to second party by first party are 
simply rented to them, and the paying to first party of 
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the sum herein specified does not entitle second party to 
any ownership in said telephones or switches. 

It is further agreed and understood that first party will 
furnish telephones and switches desired by second party 

at first party's exchange at , , 

and that second party shall go to all expense of taking 
said telephones and switches to their respective places 
and installing same ; and it is also agreed and understood 
that whenever second party is through with any of first 
party's telephones or switches that second party shall 
disconnect said telephones and switches and return same 

to first party's exchange at , , 

without any expense to first party; or if on account of 
non-payment of rental or toll bills first party notifies 
second party that they will refuse to give them service on 
any of their telephones and requests them to return any 
or all of first party's telephones and switches to first 

party's exchange at , , second 

party will so return said telephone and switch within ten 
days after receipt of said notice without any expense to 
first party. 

Second party further agrees that the telephones and 
switches of first party will be used as carefully as they 
possibly can, and that if any damage is caused to first 
party's telephones and switches on account of improper 
use or failure to use same properly that second party will 
pay to first party whatever expense is necessary to repair 
or replace said telephones or switches thus improperly 
used. 

This contract to run for a period of {.•••) 
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years from the date first herein above mentioned and to 
renew itself from year to year thereafter unless notice 
is given by one party to the other of a desire to cancel 
same. 

In Witness Whereof the parties hereto have hereunto 
afSzed their hands this day and year first above written. 
TELEPHONE COMPANY, 

By General Manager. 



SUBSCBIBEB'S OONTBACT. 

Full Metallic Oircuit— Business. 

, 190. 

The subscriber hereby agrees to rent of The 



Telephone Company for usage at 

his or her place of business, No 

, in the City of , 

one set of telephone instruments on full metallic circuit 
for a period terminating at the ending of any current 
quarter after the expiration of one (1) year's service 
from date of installation, and unless cancelled by written 
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notice from either party to the other thirty days prior 
to the expiration of said quarter, March 31st, June 30th, 
September 30th, December 31st, this lease shall be under- 
stood as renewed for an additional term of three (3) 
months and so on for consecutive terms of three (3) 
months each until terminated by thirty days written 
notice from either party to the other of a desire to ter- 
minate the same at the expiration of any such additional 
term. 

The following terms and conditions are hereby made 
apart of this lease: 

(1) Subscriber agrees to pay an annual rental of 

Dollars ($ ), first quarter's rental on date 

of contract, payment to apply for service from date of 
installation, and thereafter quarterly in advance at Main 
Office of the Company on the first day of January, April, 
July and October, and for toll charges at regular tariff 
rates, payable monthly, on or before the 10th day of the 
month succeeding that in which such service is rendered. 

(2) Said Telephone line to be an exclusive Metallic 
circuit, and subscriber is not to permit any telephone, 
signal or apparatus of any kind or nature, manufactured, 
leased or sold by any other person or company to be 
attached to or used in connection with the lines, wires or 

apparatus of The Telephone 

Company. 

(3) The telephone instruments fumi&ihed to be and 

remain the property of The Telephone 

Company, whose agent or agents shall have the right to 
enter the premises where said telephone instruments may 
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be located, for the purpose of installing, inspecting or 
repairing same. 

(4) The Telephone Company is 

granted the right, without prior notice to subscriber 
hereto, to discontinue its service or remove its instruments 
and equipment in the event the premises wherein same 
may be located, become vacant or unoccupied by sub- 
scriber, or for non-payment of rental or other charges 
due, or the use of foul or profane language over lines or 
instruments, or impersonating any other individual with 
fraudulent intent, without releasing the obligations of 
such subscriber hereto. 

(5) Should the telephone service be discontinued for 
non-payment of rental or other charges due under this 
contract, such charges must be paid before service will 
be again furnished, and in addition thereto the added 
cost incurred in re-installing the telephone. 

(6) If removal from the above location is made, sub- 
scriber hereto agrees to pay cost of such removal in ad- 
vance or on demand, such removal and re-location of in- 
struments to be made by the Company, and this lease to 
be in effect at new location. 

(7) This lease does not confer upon the subscriber the 
right to have or retain any specific telephone number, and 
the Company may from time to time change the telephone 
number assigned. 

(8) If the service is interrupted otherwise than by the 
negligence or wilful interference of the subscriber, a pro 
rata rebate shall be made for the time such interruption 
continues after reasonable notice in writing to the Com- 
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pany, but no other liability shall, in any case, attach to 
the Company. 

(9) The Subscriber hereby grants the Company, its suc- 
cessors and assigns forever, the right to construct and 
maintain its fixtures, poles and wires in front of and upon 
his premises, and for the purpose of maintaining, inspect- 
ing, repairing or removing the instruments or its lines, 
the Compfiny or its servants may have access thereto at 
any reasonable hour. 

(10) In view of the liability to errors in transmitting 
oral messages by telephone and the impossibility of fairly 
fixing the cause thereof, the Subscriber assumes all the 
risk of errors from misconnections or mistakes upon and 
by any telephone line, and the ofBcers and servants there- 
of, in transmitting, receiving or delivering messages : and 
in respect of any messages which may be sent or received 
by or for him over any other telephone or telegraph line,, 
no line shall be responsible for defaults occurring on any 
other line, nor on its own lines, except as specified in ita 
usual contracts, nor for any damages in excess of the 
amount paid for the transmission thereof, nor unless the 
claim therefor be presented in writing within thirty days 
after sending the message ; for the purpose of furnishing 
telephone service, the Company acts as the agent of the 
subscriber, and shall not be liable for interruption in 
service, or for failure or errors in making connections, 
and this contract becomes binding whenever accepted by 

the Contract Superintendent of The 

Telephone Company by his signature hereto, or by the in- 
stallation of the telephone instruments, and its terms can- 
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not be varied or waived by any representations or prom- 
ises of any canvasser or other person unless the same be 
in writing and signed by the Contract Superintendent of 

The Telephone Company, but this 

contract shall be terminated at any time during said term 
by the death of the subscriber or his or her removal from 
the City, or going out of business, and payment in full for 
eurrent rental period and toll charge. 

Signed 

Subscriber. 

By 

(In case of a corporation or firm, or signature by sec- 
ond party, the name and title of the signer must appear.) 

Memo « 

The receipt of $ is hereby acknowledged to apply 

on the above mentioned rental. 

THE TELEPHONE COMPANY. 

By 

Solicitor. ' 
Note. — Subscribers not desiring toll service must notify 
the Company to this effect in writing. 
Accepted : 

THE TELEPHONE COMPANY. 

By 

Contract Superintendent. 
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SUPPLEMENTAL OONTEAOT. 

Business — ^Extra Name— Agents. 

190.. 

The Subscriber requests the TELEPHONE 

COMPANY OP , (herein styled the Com- 

pany), to enter in its directory in connection with Tele- 
phone No the following (members 

of subscriber's firm) names under the address 



The Subscriber agrees to pay the Company Dol- 
lars ($ ), each per annum, for the foregoing names 

so entered — ^the same to be paid quarterly in advance. 
The duration of this request to be contingent upon the 
continuance of the original contract of the Subscriber, to 
which this is supplemental. 

This request becomes binding only after its acceptance 
by the Company and can not be varied except by the 
General Manager, and then only in writing. 



Accepted : 

TELEPHONE COMPANY OP 

By. Contract Agent. 



1 
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SUPPLEMEMTAL OONTRAOT. 
Biudnees— Extra Name. 

IJK).. 

The Subscriber requests the TELEPHONE 

COMPANY OP (herein styled the Com- 
pany) subject to contract with said Com- 
pany, dated to place in its directory 

the name and address of the third party thereto (the 
third party occupying office jointly with the Subscriber), 
for which Subscriber agrees to pay, in addition to the 

amount named in said contract, Dollars ($ ) 

per year, from the first day of the Calendar Quarter fol- 
lowing date of acceptance, payable quarterly in advance. 

This request may be terminated by any of the parties, 
upon giving thirty days (30) written notice to the others 
of its intention, and shall be terminated without notice 
at any time by the removal of the telephone, for any 
cause, by the Company. 

The foregoing application becomes binding only after 
its acceptance by the Company, and cannot be varied ex- 
cept by the General Manager, and then only in writing. 

Witness: 

Subscriber. 



Third Party. 

Accepted : TELEPHONE COMPANY OP 

By Contract Agent. 
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Contract for Insertion of Extra Name in Directory. 

190.... 

hereby notify you that have secured the 

privilege to use Telephone No from below men- 
tioned subscriber, and desire to have name in- 
serted in your Telephone Directory. 

agree to pay ($....) Dollars per year for 

said insertion, payment to be made in advance and to 

apply to No rebate will be claimed 

or allowed by reason of removal of Telephone, or discon- 
tinuance of telephone service, after insertion has once 
appeared in Telephone Directory. This application car- 
ries with it no right or title for the retention of any tele- 
phone number should same be removed. 

Name 

Address Business 

Permission is hereby granted for use of telephone as 
above mentioned. 

Per 

Subscriber. 

In consideration of the payment of Dollars, this 

contract is accepted under above conditions. 



Contract Agent. 
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OONTRACT FOB EXTENSION SET. 

190.. 

hereby agree to rent of the Telephone 

Company at one 

extension telephone to be connected to 

telephone No , f or a period of at 

least one year, and thereafter upon the following terms 
and conditions: 

1. To pay $ per annum, in quarterly payments, to 

be made in advance. 

2. The time of the beginning of the term to date from 
the installation of the instrument. 

3. If bu2zer signal is desired, a charge of $. . • • will be 
made for same. 

4. This contract and rental is subject to discontinuance 
by either party only at the end of a current quarter after 
the expiration of one year's service, or payment therefor, 
provided 10 days' written notice be given prior to the 
termination of said quarter, i. e., March 31st, June 30th, 
September 30th, December 31st. 

5. The telephone furnished to be and remain the prop- 
erty of the Telephone Company, which Com- 
pany shall have authority to remove same for non-pay- 
ment of the rental, after 10 days' written notice. 

6. The service under this contract is furnished in con- 
nection with main line telephone, and the 

Telephone Company either by signature hereto of its Con- 
tract Agent, or by the installation services required, and 
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that the terms and conditions of this agreement cannot be 
altered or changed by any verbal representations or 
promises. 

7. The services nnder this contract is furnished in con- 
nection with main line telephone, and the 

Telephone Company reserves the right to remove this ex- 
tension instrument in case it becomes necessary to discon- 
tinue service on main line telephone, to which this tele- 
phone is connected. 



Per. 



The Telephone Company hereby agrees 

to rent one telephone to * 

upon the above conditions. 

TELEPHONE COMPANY. 



Contract Agent. 
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CONTBACT FOB INTEBCOMMUNICATING PLUG 

SYSTEM. 

The Subscriber, lessee, hereby requests The 

Telephone Company, lessor, to rent to him at 

Jiis premises at 

one intercommunicating plug box telephone system as fol- 
lows: 

telephones to be located as per schedule on 

the back of this sheet, each of the said telephones to have 
attached one plug switch box, and the entire set to be so 
connected and arranged that any station may call any 
•other station desired, and from any station the central 

oflSce of the lessor; together with metallic trunk 

lines connecting the said plug system with the central 
exchange of the lessor, for a period of five years from 
and after the date of installation and completion, as evi- 
denced by the commencement of operation of the system, 
and unless cancelled by written notice from either party 
to the other party thirty days before the expiration of 
the specified term, this lease shall be understood as re- 
newed for an additional term of one year and so on for 
a consecutive term of one year until cancelled by thirty 
days' notice in writing from either party to the other 
before the end of the term so created ; and the lessee here- 
by agrees to pay therefor to said Company the sum of 

Dollars ($ ) per annum, 

payable monthly in advance, and pay for all toll charges 
at the regular tariff rates, payable monthly on or before 
the tenth day of the month succeeding that in which such 
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service is rendered, upon the following terms and con- 
ditions : 

The lessor shall have the right to enter upon said prem- 
ises to attach, renew, alter, repair or remove said switch- 
box, instruments and connections. 

The lessee hereby agrees to assume all risks of miscon- 
nections, mistakes or errors in receiving or transmitting 
telephone messages. 

The lessee is not to permit any telephone, signal or ap- 
paratus of any kind of manufacture, leased or sold by 
any other person or company, to be attached to or used in 
connection with the lines, wires or apparatus of the lessor 
herein described. 

The lessee agrees to pay the rental on or before the 
tenth day of the month upon which the payment becomes 
due. 

The lessor agrees to keep such system in good order 
as before provided, and no rebate shall be allowed the 
lessee for any defect or trouble in such system whenever 
the same may occur, unless the system shall have been out 
of order and use for more than twenty-four hours con- 
secutively, and the lessee shall have notified the lessor of 
the trouble in writing. 

After said system is installed any change in location of 
telephones or system required by the lessee shall be made 
by the lessor at actual cost of material and labor. 

Any addition of trunk lines or telephones on this sys- 
tem may be made at any time when desired by the lessee 
at an additional rental, the order for the same to be made 
in the nature of a supplementary memorandum hereto, and 
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same to become a part of this contract when signed and 
accepted. 

This lease to become a binding contract when accepted 
by the said Company or by the installation and comple- 
tion of the said system, and its terms cannot be varied or 
waived excepting by an officer of the Company in writing. 

Signed 190.., 

Accepted by 



Lessee. 
The Telephone Company, 

By 

This day of 19 

General Manager. 



PUBLIC PAY STATION OONTBAOT. 

This Agreement, made this day of , 

190 , by and between The 

Telephone Company, party of the first part, and 

, of party of 

the second part. 

Witnesseth : Said second party hereby agrees to permit 
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said first party to place and maintain its wires, fixtures, 

telephone instruments and apparatus in and upon 

premises located at Street in the 

city of , for the purposes of 

doing a public telephone business, with the right of access 
at all reasonable times for inspection and repair. 

Said telephone to be connected as a pay station on a 
metallic circuit, calls from which will be paid for by the 
deposit of a coin or coins in the box thereat provided, 
according to the schedule promulgated by the first party 
for such service. 

In consideration whereof, the first party agrees to com- 
pensate the second party by paying 



.... per cent upon the gross receipts in lawful money for 
all local originating messages, and .... per cent on all 
originating toll messages over the local and long distance 

lines of the Telephone Company, 

or any of its subsidiary companies, it being understood 
that the percentage paid on any one toll message shall 
not exceed «... cents, and further, that no commission 
shall be paid on sums collected for messenger service. 

At the time collections are made from pay box referred 
to above, party of the first part will give party of the 
second part a receipt showing amount of lawful money 
deposited for local and long distance messages, and pro 
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rata diYision of sach receipts to be made by the party of 
the first part. 

The first party agrees that incoming messages to said 
station shall be free, also all outgoing emergency calls, 
such as fire, police and ambulance in case of accident. 

The second party agrees to use all reasonable care in 
the protection of said pay station from mutilation, bur- 
glary or other damage, and to give proper access to said 
telephone. 

The second party agrees that the receipts of said pay 
station on account of messages to points within said City 

shall be at least the sum of $ per month, and 

should said receipts be not equal to above mentioned sum, 
the Lessee hereby agrees to make up said deficiency and 
pay same to said Lessor upon demand. 

The telephone instrument and pay station shall remain 
the property of the first party, and it is mutually agreed 
that should the telephone station herein referred to fail 
to earn for the telephone company local tolls at the rate 
of $. . . . per month, or its management by the said second 
party prove to be unsatisfactory to said first party, this 
agreement may be terminated at any time by said first 
party by notice in writing, but unless so terminated, this 
agreement is to be in force and effect for the term of one 
year from date hereof, and thereafter until either party 
shall have given the other party thirty days' written notice 
of its desire to discontinue the same. 

This lease to become a binding contract when ac- 
cepted by the said Company or by the installation of the 
telephone instruments, and its terms cannot be varied or 
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Tvaived excepting by an officer of the Company in writing. 
Signed 190. ., 



Accepted by 

THE TELEPHONE COMPANY, 

This day of 190. . ., 

By 

General Manager. 



PRIVATE BRANCH EXOHANOE SERVIOE 
OONTRAOT. 



.190. 



THE SUBSCRIBER requests the TELEPHONE 

COMPANY OP (herein styled the Company), 

to install and maintain at 

a branch exchange telephone service as follows: Tele- 
phones as hereinafter mentioned, drops, cords and other 
equipment and one switchboard of sufficient capacity to 
accommodate the present and future needs of the Sub- 
scriber, at a convenient place in said premises, to be pro- 
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vided by the Subscriber, and to be connected with the 

exchange of the Company by 

copper metallic circuits, with extensions from 

said private branch switchboard, to be placed as follows : 



The Subscriber agrees to pay annually for the use of 
the above described equipment and telephone service 
wholly within the system of first party within the cor- 
porate limits of the City of , as follows : 

For each trunk line or circuit connecting said private 
branch exchange switchboard with the Company's afore- 
said exchange, Dollars ($ ) per year; 

Dollars ($ ) for switchboard per year, and 

Dollars ($ ) per year for each station connected with 

branch switchboard aforesaid, said payments to be made 
quarterly in advance. 

The Subscriber will also pay such rates as are now or 
may hereafter be established for all foreign messages 
originating at said exchange monthly on the first day of 
each month for the messages of the preceding month, for- 
eign messages including all except local messages as here- 
inbefore defined. 
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For tke purpose of furnishing telephone service, the 
Company acts as the agent of the user of said equipment, 
and in view of the liability to errors incident to transmis- 
sion of oral messages by telephone, the impossibility of 
fairly fixing the cause thereof, the Subscriber assumes all 
risks of errors arising from non-connections, mis-connec- 
tions and mistakes of servants and employes in transmit- 
ting, receiving or delivering messages. 

Interruptions in service arising from causes other than 
the negligent or willful interference of the Subscriber 
shall be rebated pro rata for the time, after receipt of 
written notice, such interruptions may continue exceed- 
ing twenty-four hours, and such rebate shall constitute 
the only liability of the Company resulting therefrom. 

Non-payment of rental or tolls when due as herein pro- 
vided, violation of any of the provisions hereof, mis-use 
of the property installed, the persistent use of said equip- 
ment in a way calculated to annoy other patrons, or the 
attachment by the Subscriber of any instrument or ap- 
pliances to switchboard, lines or telephones without the 
consent of the Company will justify the termination of 
this contract by the Company and the removal of the 
private branch equipment and fixtures from the prem- 
ises of the Subscriber, at the Company's option. 

Permission is hereby granted the TELE- 
PHONE COMPANY OP to use current 

from our electric circuit for the purpose of charging 
storage batteries connected with private branch exchange 
system and to place all necessary apparatus for operating 
same. It is also agreed that the operators employed by 
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U8 under this contract shall be satisfactory to the 

TELEPHONE COMPANY OP 

The telephone and other appliances famished to be 
and remain the property of the Company, whose employes 
shall be permitted to enter the premises where the same 
may be located for the purpose of installing, inspecting, 
repairing or removing same. 

The Subscriber agrees to use the private branch ex- 
change aforesaid for the period of years from 

date of installation, and if not then terminated thereafter 
until receipt of thirty (30) days' written notice of the 
intention of either party to terminate the same. 

The Subscriber further agrees that they will pay for 
the actual time and material employed on the work should 
they for any reason order their private branch exchange 
equipment moved from the position originally established 
by the Company. 

This application becomes a binding contract upon its 
acceptance in writing by the Company and none of the 
terms hereof can be changed or waived by the represen- 
tations or promises of any solicitor or other person, ex- 
cept in writing and signed by the General Manager of the 
Company. 



Witness Subscriber. 

Accepted : TELEPHONE COMPANY OP 

By 
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nOIEDIATE EEPOBT OF ACCIDEMT. 

Employee of 

St. ; City, State 

Date and hour of accident 190 , "iH 

Date of this report 190 . 

INJURED PERSON. 

Name Address. ..." 

Age Occupation 

Weekly wages, $ Married or singlet 

General duties? 

How long in service of employer? 

How long in this particular work! 

Skilled in this work? 

Instructed as to its hazards? 

By whom? When? 

AVere instructions fully understood? 

Under whose immediate direction was this work being- 
done? 

THE MACHINE, APPLIANCE, OR THING IMMEDI- 
ATELY CAUSING THE ACCIDENT. 

What was it? 

In whose control at the time ? 

Was it sound and in good working order? 
Who was responsible for its condition? 

When inspected? By whom? 

Was employer notified of defect? 

When? By whom? 

Did injured person know of defect? 



^ 
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CONTRIBUTING CAUSES. 

Carelessness of injured person? 

Negligence of a fellow workman?., 
Violation of rules? 



THE ACCIDENT. 

Place 

Statement of injured person: 



Description of accident by eye-witness: 



Names and addresses of all witnesses : 



THE INJURY. 

Nature and extent. 



Was surgical aid rendered? When? 

By whom? Where?. 

What did the surgeon do? 
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Probable duration of disability?. . 
Where was injured finally taken f. 
Eeceived 190. 



Manager. 
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C0N8TITUTZ0N AND BY-LAWS OF A FABMEBS* 
MUTUAL TELEPHONE 878TE1L 

OoxiBtitutioiL 

ARTICLE L 

This company shall be known as the Fanners* Mutual 

Telephone Company of County, , and 

shall consist of a General Organization, as many District 
Organizations as circumstances seem to require, and as 
many Local Organizations as there are communities mutu- 
ally uniting to build and maintain one or more lines to 
some central point or points that may be agreed upon 
for the location of a switch board. 

ARTICLE n. 

Sec. 1. There shall be six directors. These shall choose 
one of their number as president, one as secretary and 
one as treasurer. The subordinate officers shall be : First, 
A vice-president from each district; these shall superin- 
tend their respective districts, subject, however, to the 
approval and direction of the board of directors. Sec- 
ond, a junior vice-president for each local organization; 
these shall be subject to their respective vice presidents 
and the board of directors. A district organization shall 
consist of individual subscribers and local organizations 
uniting in the same switchboard ; an individual subscriber 
shall consist of a person owning an individual wire 
branching from a district switchboard. A local organiza- 
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tion shall consist of three or more subscribers uniting in 
the use of a single wire branching from a district switch- 
board. The directors shall be chosen by the company 
subscribers, each subscriber having one vote which shall 
be cast either in person or by proxy. The vice-president 
shall be chosen by the respective districts, each sub- 
scriber, including the members of the local organizations, 
uniting with his district switchboard, shall have one 
vote. The junior vice-president shall be chosen by the 
subscribers of their local organizations. The times of 
electing directors, vice-president and junior vice-presi- 
dents and their terms of office shall be such as are pre- 
scribed by the following sections hereof. 

Sec. 2. Each and every local organization shall meet 
annually on the last Tuesday in February at two o'clock 
at their respective office or other convenient places, and 
shall elect a junior vice-president, secretary and treasurer 
whose term of office shall be one year and until their suc- 
cessors shall have been elected and qualified, and trans- 
act any other business pertaining to their local line. 

Sec. 3. Each and every district organization shall meet 
annually on the first Tuesday in March at 10 a. m. at 
their respective offices or other convenient places, and 
shall elect a vice-president, secretary and treasurer, 
whose term of office shall be one year and until their suc- 
cessors shall have been elected and qualified; and trans- 
act such other business as pertains to their district. The 
general organization shall meet annually on the second 
Tuesday in March at 10 o'clock, and shall meet at its 
principal office at , , and shall elect a 
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board of directors, consisting of six members. The board 
of directors named in the charter of this company shall 
hold their office imtil after their annual meeting to be 
held in March, 190.., and until their successors are 
elected and quialified. At the annual meeting to be held 
in March, 190. ., there shall be elected two directors for 
a term of three years, and two directors for a term of two 
years, and two directors for a term of one year; and 
at each subsequent annual meeting two directors shall be 
chosen for the term of three years to succeed those whose 
terms of office expire. Should a vacancy occur the board 
shall appoint some subscriber to fill such vacancy for the 
unexpired term. 

Sec. 4. A special meeting of any one of the organiza- 
tions may be called by the president of such organizations. 



By-Laws. 

ARTICLE I. 

It shall be the duty of the board of directors to meet 
annually or oftener for the purpose of attending to any 
business and adopting such rules and regulations pertain- 
ing to the interests of all the various lines working under 
the system; specify boundaries for district organization, 
appoint necessary committees, attend to printing, consider 
applications and issue permits for new companies to unite 
with this system, locate the necessary switchboards, to 
consider and recommend some make of telephones, etc., 
with a view that all equipment throughout the system be 
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uniform and transact any other like business not other- 
wise provided for nor inconsistent with this farmer's 
mutual telephone company. 

ARTICLE II. 

Each district organization shall erect, maintain, own 
and control its own switch board and contract with some 
party to operate same, make assessments for the main- 
tenance of such switch board and shall co-operate with 
other districts in the building and maintaining of through 
lines, but no district organization shall have power to pass 
any rules or by-laws for its own government that shall 
conflict with, or in any way hinder the operation of rules 
and by-laws made for the government of the company. 

ARTICLE III. 

Each local organization shall erect, maintain, own and 
control its own line and telephone and in a way be separ- 
ate and distinct from the other organizations of this com- 
pany, but no local organization shall have power to pass 
any rules or by-laws for its own government that shall 
conflict with or in any way hinder the operation of rules 
and by-laws made to govern the company. 

Each individual subscriber shall erect, maintain, own 
and control his own line and telephone and be governed 
by his district organization. 

ARTICLE IV. 

A local organization forming and building one or more 
lines, before being allowed to connect with this system, 



_J 
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shall first get the approval of the proper officers of the 
general organization and it is distinctly understood and 
agreed that by thus uniting the said local organizations 
pledge themselves to conform to the constitution and by- 
laws of the company, and also to use such telephone and 
equipments as may have been adopted, or tested and found 
satisfactory, by the other local organizations, that all ap- 
paratus throughout the ^stem may be uniform. 

ARTICLE V. 

HBSSAGB FEES AND FOB WHOSE BENEFIT. 

Non-shareholders must be charged the usual rate for 
all messages sent from both public or private telephones, 
and any telephone holder or others allowing the use of 
the line free or failing to collect shall be subject to a 
fine equal to or twice the message rate for each offense, 
payable to the general company. 

ARTICLE VI. 

All message fees collected at any of the central offices 
shall be for the use of said office. All message fees col- 
lected by telephone holders on the wires of a local or- 
ganization shall be under the control of such organiza- 
tion. 

ARTICLE Vn. 

Each local organization must bear its proportional part 
in maintaining the switchboards, based on the number of 
telephone holders and shareholders in the respective or- 
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ganizations ; and the ratio shall be such that a share- 
holder with a telephone shall pay twice as much as a share- 
holder who has no telephone and it shall be the duty of 
each local organization to report yearly to the general 
organization, just prior to the annual meeting, the num- 
ber of shares with telephones and the number of shares 
without telephones in its respective organization. 

ARTICLE Vni. 

Should any local organization neglect to keep itef own 
lines and telephones in good repair, or wilfully disobey 
any district or general rules or laws, or do anything to 
hinder the harmonious working of the system, the execu- 
tive committee of the general organization may cause said 
local organization or . some member thereof to pay a 
fine or cause the disconnection of their line from the 
service till such neglect or disobedience is corrected. 

ARTICLE IX. 
Any member or members of this system shall be given 
the privilege of attending all meetings and examining the 
complete minutes of the company, but all those who are 
not entitled to a vote shall take no active part in any of 
the deliberations unless invited to do so. 

ARTICLE X. 

Any action of the general organization or its com- 
mittees shall be non-effective if two-thirds of the local 
companies forming this system disapprove of same, and 
so advise the president within three months. 
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ARTICLE XI. 

Death and funeral notices shall be free of charge, tinless 
a fee shall be necessary at the ofSce of delivery to for- 
ward or deliver the message. 

ARTICLE Xn. 

All purchase, sale, transfer or relinquishment of stock 
or telephones shall be under the direction of the local 
companies. 

ARTICLE XTTL 

This constitution and by-laws may be amended at any 
regular meeting of the general company by the con- 
currence of two-fhirds of aU the shareholders of this 
system. 

ARTICLE XIV. 

Section 1. Each shareholder shall have free use of 
any and all lines pertaining to this system subject, how- 
ever, to the following provisions governing the use of 
lines and telephones : 

Sec. 2. Business must always have preference to mere 
pleasure or amusement. 

Sec. 3. No one shall be entitled to the use of the line 
for more than five consecutive minutes, especially when 
some one else is wanting to use the line. 
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PETITION FOB PERMIT TO ESEOT TELEPHONE 
LINES IN TOWN UHITS. 

County of 

State of 

To the Mayor and City Council of 

The undersigned, residents and tax-payers of . 

county, directors of an association known as the 

Telephone Company, in behalf of the subscribers of said 
association, petition to the Mayor and City Council of 

for privilege to construct and maintain 

such poles and wires as will be necessary to carry on 
telephone communication between the subscribers of said 
association and the residents and business houses of 

Said telephone lines will radiate from 

city of , and connect with towns of 

Believing that such action will be in accordance with 
the will of a majority of the voters of your city, we re- 
spectfully and earnestly ask that you grant us this privi- 
lege. 

President. 

Signed • • • • Secretary. 

Treasurer. 

Directors. 
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PETITION TO THE BOABD OF SUPEBVISOBS FOB 
BIOHT OF WAY ALONG mOHWATS. 

County of 

State of 

To the Board of Supervisors: 

Gentlemen : Your petitioners, residents and tax-payers 

of county, directors of an association 

known as the Telephone Company, 

petition for right-of-way privilege along the highways of 

townships, subject to such 

restrictions as may be imposed by the highway commis- 
sioners of said township. 

Said telephone company is intended to bring the farm- 
ers of county into telephonic communica- 
tion and will directly and indirectly benefit every resi- 
dent in this community. 

We respectfully ask your honorable body to grant our 
request. 

President. 

Signed • Secretary. 

Treasurer. 
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PETITION TO SAILBOAD FOB PBIVILEOE TO 
CROSS BIGHT OP WAT. 



.190.. 



Dear Sir : In behalf of the telephone 

company, we, the directors of said company, ask for 
privilege to extend a line of wires over the tracks of 
the railroad at 

Tours very truly, 

President. 

Signed Secretary. 

Treasurer. 

(Note — In most states railroads* require diagram of 
crossing desired.) 
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OBDEB ON TREASUREB OF TELEPHOME 
COMPANY. 

No Voucher No 

To the Treasurer: 

Pay to or bearer 

dollars and charge the same to 

account. 

Allowed and ordered paid this day of 

, 190.. 



President. 

. Secretary. 



1 
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NOTICE OF ANNUAL MEETING OF THE STOCK- 
H0LDEB8 OF TELEPHONE COMPANY. 

The second annual meeting of the stockholders of the 

Telephone Company will be held in 

on Monday, January the 190 

at 7 :30 P. M., in the , f or the purpose 

of electing o£Scers for the ensuing year and the transac- 
tion of such other business as may come before the meet- 
ing. 

President. 

Secretary. 

Proxy. 

I hereby appoint to represent me by 

proxy and vote my stock at the annual meeting of the 

Telephone Company to be held in 

Monday, January , 190. . 

at 7 :30 P. M., in the 
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ooNSTrrunoN and bt-laws— rural oobipany. 

We, the undersigned, stockholders of the telephone 
company to be hereinafter designated, in order to form 
a more perfect organization for the transaction of the 
business of the company and for the enforcement of such 
rules and regulations as the company shall deem neces- 
sary to protect the individual interests of each member, 
as well as the company at large, have adopted the follow- 
ing Constitution, By-Laws and Rules of Order: 

Section 1. This company shall be known as the 

with central offices in and 

to be managed and controlled by 

directors selected by the stockholders subject to such 
rules and regulations as the company in any regular meet- 
ing shall adopt. 

Sec. 2. The officers of the company shall consist of a 
President, Vice-President, Secretary and Treasurer, to- 
gether with three Trustees, who shall constitute the board 
of management, who shall be elected by a majority vote 
of the stockholders present at a regular meeting imme- 
diately after the adoption of this constitution. The Presi- 
dent, Vice-President, Secretary and Treasurer shall hold 
their offices for one year, and the trustees one for three 
years, one for two years and one for one year, to be 
decided by lot, to hold their offices until their successors 
are elected. 

Sec. 3. The President shall preside at all meetings of 
the company, decide all questions that may arise while 
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in session, subject always to an appeal to the house. He 
shall enforce the provisions of the Constitution and By- 
Laws, preserve order and decorum in the meeting and see- 
that the rights of all the members are respected. 

Sec. 4. The Vice-President shall preside in the absence 
of the President and shall have the power and preroga- 
tives of that office while in performance of his duty. 

Sec. 5. The Secretary shall keep, in a book provided 
for that purpose, a correct record of all the proceedings 
of each meeting, which shall be presented at the next 
meeting of the company for its approval. He shall keep 
a just and true account of all money that shall come inta 
his hands and pay the same to the Treasurer, taking his 
receipt for the same. He shall have charge of all papers* 
belonging to the company and deliver the same to his 
successor at the expiration of his office. He shall do all 
the corresponding of the company and attend to any other 
business that pertains to his office. 

Sec. 6. The Treasurer shall keep in a book provided 
for that purpose, a correct account of all the money that 
comes into his hands from all sources, and keep a just and 
true account between the company and its members. He 
shall keep his books in such manner that he can at any 
time report the financial condition of the company when 
called upon, and shall submit a full report to the com- 
pany at the end of his term of office. He shall pay all 
orders on the treasury signed by the President and Secne* 
tary, out of any funds not otherwise appropriated. 

Sec. 7. The Trustees shall have charge of the tele- 



. I 
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phone line, keep it in repair and shall have the power to 
employ an expert whenever it is in such condition that 
it cannot be repaired by ordinary skill, and may, if they 
deem necessary, divide the line in three divisions, as equally 
as possible, and each have chai^ of his own division. They 
shall have charge of all property of the company, and 
shall report to the secretary from time to time as they 
may think necessary. 

Sec. 8. The annual election of this company shall be 

held on and each succeeding year on the 

same day and date for the purpose of electing a President, 
Vice-President, Secretary and Treasurer and one Trustee 
to serve for three years, as provided in Section 2 of this 
constitution. All officers of the company shall be re- 
quired at this election to submit a report to their official 
acts for the information of the members, which report 
shall be adopted or rejected by a majority of the members 
present. Any other business pertaining to the company 
may be transacted at this meeting the same as at any 
other meeting of the company. 

Sec. 9. The capital stock of this company shall not be 
increased except for repairs without a vote of the ma- 
jority of the members. No members shall be allowed to 
own more than one share of stock, nor shall he be allowed 
to sell his share of stock until he has offered it for sale 
to the company at a price not to exceed the original cost 
of the share. Any share of stock so purchased by the com- 
pany shall be held as common stock of the company, but 
can be sold by the company to any person who is not a 
stockholder at the time of purchase. 
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Sec. 10. The property of this company shall not be 
transferred or sold to any other company without a three- 
fourths vote of all the members at the time of sale, and 
in case of said sale the money accruing from such sale 
shall be divided pro rata among the members. 

Sec. 11. The President shall have power to dall special 
meetings whenever it is deemed necessary, and in case of 
neglect or refusal to do so, a majority of the members 
shall have power to call such meeting. At all meetings 
of the company eight members shall constitute a quorum 
and each member shall be allowed one vote. The place 
of holding all meetings shall be determined by the mem- 
bers. 

Sec. 12. The property of the company shall consist of 
the poles, wire, insulators, brackets, cross-arms, guy poles 
or wire, money and books and other appurtenances be- 
longing to the company exclusive of the telephones and 
fixtures, which are the private property of the members 
And not part of the company stock. 

Sec. 13. This constitution may be changed or amended 
by a two-thirds vote of all the stockholders at any regu- 
lar meeting. 
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By-Laws. 

ARTICLE L 

Each member shall pay to the Treasurer the sum of 

Dollars, to be used for purchasing wire and 

materials for said line after poles are set. And in addi- 
tion thereto each member desiring a telephone shall pay- 
to the Treasurer the cost of said telephone and necessary 
expenses of putting the telephone in place. 

ARTICLE IL 

The price of each pole set shall be rated at cents 

per pole, and the amount placed to the credit of each 
member in proportion to the number of poles furnished 
and set, and when the final adjustment of all accounts 
between the members, the member furnishing more than 
his proportion of poles shall be allowed a rebate on each 
pole furnished beyond the required amount of the rate 
per pole above specified, and each member not furnishing 
his proportion of poles shall be assessed for each and 
every pole necessary to make his proportion equal to the 
other members. Provided, that where poles of extra size 
and length are required in order to elevate the wires so as 
to escape the effects of electric light or other wires or for 
any other purpose, the member furnishing such poles shall 
be credited with the actual cost necessary for the erection 
of such poles. 
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AETICLB m. 

After all the assessments made have been collected and 
rebates and expenses paid the surplus money on hand and 
not needed for the use of the company shall be returned 
to the members in amounts that will equalize the ex- 
penses of each member taking into consideration the cost 
of instruments furnished and the cost of putting them 
in proper position. 

ARTICLE IV. 

No person shall be allowed the use of a telephone for 
more- than five minutes at any one time. Any person or 
persons using the telephone who shall refuse to cease 
talking at the expiration of five minutes when requested 
to do so by any member wishing to use the line shall be 
fined the sum of ten cents for each and every offense. 

ARTICLE V. 

Common conversations shall not be permitted when the 
use of the line is required for the transmission of business 
messages and it shall be the duty of all members to see 
that the provisions of this article are rigidly enforced. 

ARTICLE VI. 

No member shall allow the use of his telephone free of 
charge to any person not a stockholder except it be a 
member of his family, his partner in business, his employe 
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or guest who is actually visiting his family, or a member 
of another line who has free exchange with this line and 
then only to a stockholder. Any member who shall vio- 
late any of the provisions of this article shall be charged 
with the full amount of the message so permitted. 

AETICLE Vn. 

Any member of any company having free exchange 
with this line who shall request to be switched onto this 
line for the purpose of sending a message for some other 
person, not a member of this or some interchanging line, 
in his own name shall be charged with the full amount of 
the message and on his refusal to pay the same shall be 
denied the further use of the line. 

ARTICLE Vm. 

Any person (except those having free use of the line as 
provided for in the foregoing articles of these By-Laws) 

shall pay the sum of cents for each and every 

message to any part of the line and the additional amount 
of ten cents or more when the person to whom the mes- 
sage is sent has to be sent for. 

ARTICLE IX. 

No person shall be added to the present number of 
stockholders without a two-thirds vote of all the mem- 
bers of the company. 
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ARTICLE X. 

No abusive, profane or obscene language shall be per- 
mitted to pass over the line. Any person so offending 
shall be fined the sum of one dollar and shall be deprived 
the further use of the line until the fine is paid. 

ARTICLE XI- 

No person shall be allowed to take down a receiver 
for the purpose of listening to a message passing over 
the line. Any person persisting in the violation of this 
rule may be dealt with as the company shall deem most 
just. 



Bules of Order. 



ARTICLE I. 

At any regular meeting of the company when the hour 
for commencement arrives, the president shall take the 
chair and call the house to order and proceed with the 
regular business of the meeting in the following order: 

First: Reading the minutes of the last meeting, after 
which the president shall ask, "Are there any objections 
to the minutes as read by the secretary? H not, they 
will stand approved." If no objections are made he 
shall declare the minutes so approved. 
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Second : Reports of committees, and action thereon. 

Third: Petitions. 

Fourth : Resolutions. 

Fifth : Bills against the company. 

Sixth : Bills in favor of some member of the company. 

Seventh: General business. 

Eighth : Unfinished business. 

Ninth: New business. 

Tenth : Adjournment. 

Eleventh: All committees shall be appointed by the 
president unless otherwise directed by the company. 

Twelfth: When a member wishes to speak on any 
subject before the house he shall rise and respectfully 
address the president. When two members address the 
chair at the same time, the president shall decide which is 
entitled to the floor. 

Thirteenth : No member shall be allowed to speak more 
than five minutes at one time, nor shall he be allowed to 
speak more than once on any questions before the house 
until after the other members have had an opportunity 
to be heard. 

Fourteenth: All questions before the house shall be 
decided by a majority vote of the members present, unless 
-otherwise provided for in the Constitution and By-Laws. 
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Commercial paper • 183 

Commissioners. .75, 107, 110, 111, 113, 114, 122, 123, 160, 162, 

163, 166, 184, 190 

Commissions 182, 185 

Committee • 36 

Common carriers 74, 75, 78, 83, 160, 188, 200, 198 

Common Councils 51, 61, 62, 63, 65, 67, 203, 206 

Common Law 29, 30, 74, 180, 189, 191, 197, 198 

Compensation 100, 107, 111, 114, 135, 169, 172, 211, 218 

Common return system 131 

Condemnation Proceedings ..3, 88, 97, 99, 100, 104, 105, 107, 

108, 109, 114, 198 

Conditions, precedent •...• 106 

Conduction 126-188 

Conduit 93, 164, 167, 213, 222 

Congress 166 

Connecticut 8, 4, 55, 57, 58, 83, 97, 116, 172, 178, 190, 202 

Connecting lines 190, 196, 197 

Connections 190, 192, 194, 196, 197, 198, 199, 234, 235 

Consent 206, 237 
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Consideration 97, 186, 200, 214 

Consolidation 7 

Constitutional Law. .81, 68, 68, 75, 76, 77, 81, d9, 106, 162, 

166, 203, 206, 211, 212, 213, 218 

Construction 200, 234, 238 

Contact 126, 127, 140 to 142, 147, 149, 161 

Contempt of Court 199 

Contract. .18, 28, 66, 69, 71, 80, 85, 98, 153, 159, 160, 163, 164, 

196, 206, 213, 219, 232 to 236, 237, 238 

Contributory n^llgence 221, 222, 224, 225, 227, 228, 229 

Conveyance 97, 186 

Corporation.. 7, 50, 64, 102, 105, 109, 136, 166, 166, 166, 179, 

180. 181, 190, 212, 213, 217, 234 

County 109, 123, 205 

Court 61, 79, 82, 107, 110, 111, 112, 180, 199, 212, 238, 239 

Credit 178 

Creditors 180, 181, 184, 187 

Crimes 88, 116 

Cross Arms 121, 122, 146, 210, 223 

Crossings 122, 148 

Crosstalk 151 

Cumulative system 14, 26, 34 

Damages. .88, 90, 99, 107, 108, 110, 111, 114, 118, 132, 133 and 
134, 139 to 141, 149, 152, 153, 169, 170, 171, 173, 174, 175, 

176, 191, 199, 200, 218 to 231, 237 

Debt, see Indebtedness 202 

I>eed 97, 178 

Defendant • 107 

Delaware 7, 9, 13, 14, 26, 69, 116, 122, 202 

Delivery, order of 190 

Directors 13, 14, 26, 84, 85, 180, 234 

Directory 86, 191 

Discrimination 77, 84, 85, 188, 190, 192, 196, 199 

Disorderly houses 195 

I>l»trlct 205, 207, 211 

District of OotaaMB**. 14, 99 

Dividnd»nd flnancea 88, 180, 181 

noobfo T^Uey System 130 

Drop wire 150 
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Dynamite 223 

Easement .* 89, »3, 94. 9d. 97, 90, 107 

Egress, see Ingress and Egress. 

Ejectment 88 

Electors 110 

Elections 14, 25, 34, 35, 37 

Electric Ck>mpanle8..157, 160. 164, 165, 169, 198, 210, 215, 228, 

230, 126, 127, 137, 139, 140, 147 
Electric Light Companies, see Electric Companies. 

Electric roads 122, 126 to 138, 141, 224, 226 

Electric Light wire, see Wires. 

Electric Current 128, 133, 135, 140, 149, 127, 230, 237 

Electric Power Co., see Electric Light Co. 
Employers' Llahlllty Insurance, see Insurance. 

Employment 211, 224, 225 

Enemy, public 188 

Equality 205 

Estoppel 63. 79, 80. 234 

Evidence 237 

Exchange 83, 131, 191. 202. 213, 234. 237 

Exclusive privileges 67, 74, 101, 109, 157, 159 

Executive Branch 203 

Extension set 194 

Federal Courts 6, 173 

Fees 6, 7, 10, 11, 14, 190, 212 

Fee (of lands), see Title. 

Fellow-servants 225 

Finances, see Dividends 178. 187 

Fire 140. 221. 226. 230. 237 

Fire alarm 173 

Fire Insurance, see Insurance. 

Florida 68. 116. 202 

Foreclosure 181. 184. 186. 187 

Forfeiture 66. 72. 190. 213 

Franchise. .51. 57, 60, 72. 78. 79. 80, 122, 139. 163. 170. 180. 186, 

187, 190, 210, 206. 211. 212. 213, 217. 218. 234 

Gambling establishments 195 

Georgia 2, 9, 55. 116, 190, 202 

Gloves 224 
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God. Act of 188 

Gross Receipts 202, 211, 218 

Ground Circuit 134 

Ground-man 225 

Guard Wires 140, 142, 143. 220. 230 

Gutters 116 

Guy Wire 220, 224, 227 

Highways, see Streets and Highways 171, 178, 215, 227 

Horses 118 

House movers 232, 240 

House of Representatiyee 203 

Idaho 116 

Illinois 14, 69, 75, 95, 114, 116, 122, 172, 176, 190 

Immunity 206 

Incorporation 1, 12, 15, 18, 43 

Incorporators 12, 13, 18, 178 

Indebtedness, see Debt 88, 187, 199 

Indemnity 238 

Induction 126. 127, 187 to 139 

Indiana 5, 55, 83, 96, 190. 202 

Individuals 105, 107 

Injunction.. 19, 81, 93, 185, 189, 140, 147, 162, 159, 160, 164, 

190, 199, 240 

Ingress and egress 89. 91 

Inspection 215, 227 

Installment 187 

Insulation.... 141, 144, 148. 149. 158. 220, 222, 224, 228. 229, 230 

Insulators 210 

Insurance 232. 236. 287 

Insurers 188, 230, 237. 238 

Interest 181, 184, 186 

Interference, see Ck>ndnctlon, Induction and Ck>ntact....l26. 

146. 149, 151. 162. 240 

Interior Systems 194 

Interlacing 148 

Interstate commerce 76» 166, 204, 217, 218 

lola. City of 192 

Iowa 59, 173, 190, 202, 237 

Joint Liability 231 
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Joint ose 153 

Judge 112 

Judgment US, 176 

Judiciary 203 

JurifldicUon ; 107. WO, 201, 218 

Jury • 107, 112, 229 

Justice of the Peace 112 

Kansas 66, 67, eo, 95. 202 

Kansas City *. 78 

Kentucky 3, 68, 61, 65, 69, 96, 202, 213 

Labor 4 

Lanlord 165, 235 

Land Owner, see Abutting Owner. .106, 107, 108, 100, 110, 111, 

115, 169, 170, 173 
Lands. .3, 87, 88, 89, 92, 97, 99» 100, 102, 103, 104, 106, 107, 

108, 109, 111, 114, 115, 176, 212 

Lead, established 144 to 152 

Leakage, see Ck>nduction. 

Leglslatlye Branch 203 

Legislature.. 74, 3, 15, 60, 65, 105, 157, 161, 166, 203, 207, 210, 213 
Liability. . . .4, 7, 43, 66, 71, 173, 175, 180, 207, 219, 222, 226, 230 

Liability Insurance, see Insurance 143, 148, 238 

Liens 5, 31 

License 6, 51, 58, 78, 97, 199, 210, 211, 214, 215, 240 

Licensee, see Licensor. 

License fees 202, 203, 206, 208, 213, 214, 215, 217, 218 

Licensor 165, 196, 199 

Light and air, see Easement 91 

Lightning companies 158 

Lightning 230 

Limitation 204, 205, 206, 238 

Lineman 220, 222, 223, 224, 225, 227 

Long distance connections 191 

Long distance business 181 

Long distance telephones 84, 202 

Louisiana 58, 93, 96» 116, 190, 202 

Maine 9, 13, 14, 25, 34, 68, 190 

Malicious Injury 174 

Mandamus 62, 140, 152, 196^ 190 
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Bfarket qaotatioDB • 105 

Maryland 55, 80, 07, 05, 116, 100 

Masaachuaetta 13, 55, 57, 06, 07, 116, 123, 125, 184, 100, 237 

Master and servant 228, 224, 225 

Meetings 84, 35, 43, 180, 181 

Messages 100, 107, 200, 213, 234, 230 

Messengers 84, 101, 103, 230 

Metallic Circnit 131 

Metallic return 135 

Michigan • 4, 55, 57, 71, 80, 06, 135, 202, 237 

Mileage 202 

Minerals 114 

Minnesota 50, 06, 116. 237 

Minority 14 

Mississippi 55, 05, 104, 116» 172, 173, 100, 200, 202 

Missouri 6, 58, 123 

Monopolies 67, 74, 214 

Montana 55, 62, 100 

Mortgage of franchise 71, 178, 181, 183, 184, 186 

Morse, Professor 128 

Municipalities.. 56, 57, 58^ 60, 62, 67, 70, 71, 78, 80, 03, 107, 
110, 122, 123, 124, 142, 154, 155, 150, 161, 164, 166, 167, 

170, 172, 177, 208, 206, 211, 213, 214, 215, 216 

Name 10 

Nashville 206 

Nebraska 56, 58, 122. 172, 202 

Negligence ...141, 143, 174, 210, 220, 221, 222, 220, 230, 231, 240 

Nevada 55 

New Hampshire 58, 237 

New Jersey. .14, 16, 25, 26, 30, 34, 38, 55, 60, 62, 05, 116, 162, 

181, 237 

New Mexico 14 

Newspapers 100 

New York ..14, 16» 17, 10,23, 26, 30, 34, 44, 56, 96, 133, 150, 

166, 172, 100, 210, 213, 217, 237 

New York City •«.• • 162, 166 

Non-Residents 217 

Notes 178, 183, 184 

Notice ....34, 85, 107, 123, 165, 181, 224, 228, 220, 235, 238, 230 
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North Oarolina 56, 95, 202 

North Dakota 58, 68. 85, 202, 237 

Nuisance 88, 115, 170 

Occupation 238 

Offer 236 

Office 13, 23, 239 

Officers 37, 65, 184. 202. 234 

Ohio 55, 61, 68, 78, 85, 122, 172 

Oklahoma 55, 57, 190 

Ordinance. .63, 65. 67, 68, 68, 72, 77, 80. 82, 123, 124, 138, 142, 

155, 177, 182, 206, 215 

Ordinary use 138, 139 

Overbuilding 144, 147, 148 

Overcapitalisation 179 

Owner 107 

Parallelism, see Induction. 

Parties 107 

Partnerships 64, 190 

Party lines 84 

Patents and patented quality of instruments 83, 199, 217 

Penalties 5, 14, 40, 85, 177, 180, 188, 200 

Pennsylvania 7, 13, 55, 57, 86, 116, 215, 237 

Personal Injuries 88. 118, 118, 148, 153, 218 to 231, 238 

Personal property 165, 208, 210, 212, 213, 217 

Petition i07 

Petitioner 107 

Place of contract 236 

Poles. .57. 65, 78, 80. 87, 83, 87, 107. 108, 114. 125, 138, 140. 
141, 146, 160, 151, 153, 154, 166, 170, 173, 186, 183, 206, 

210, 211, 215, 216, 218, 223, 224, 225, 226, 227, 230 

Police power 57, 78, 122, 142. 161, 166, 177, 203, 206 

Policy 237 

Post Roads Act 53, 54, 67, 166 

Posts, see Poles..... 170 

Privilege 211, 212, 213. 214. 218 

Profits 211 

Promissory note, see Notes. 

Promoters 178, 182 

Property, see Lands, subsequently acquired 186, 202, 211 
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Proxy 34 

Police Power 1»8, 200 

Public Pollcj 234 

Public purpose 204, 240 

Public use 100, 101. 102, 103, 116, 117, 141, 157 

Quorum 80, 34, 86, 65 

Quo Warranto 72 

Race tracks Id5 

Real property 6, 51. 166, 186, 202, 209, 210. 212, 217 

Reaaonablenefls 239 

Railroads 122 

Railroad CkMupanies 87, 98, 99, 109, 114 

Receiver 82 

Recording 186 

Rates 73, 74, 75. 76, 78, 79, 80, 81, 82, 83, 84, 192. 194 

Redemption 186 

Regulation by State 57, 58, 76 

Regulation by municipalities 57, 58, 60. 214. 215 

Regulation of rates. .74, 75, 76, 77, 78, 82, 81, 122. 123. 161, 

179, 190 

Regulation of Company 191, 211 

Rentals 77. 78, 83, 84, 86, 160, 165, 208. 216. 218. 235 

Reports 6 

Rescue 225 

Residence 13 

Rea Ipsa Loquitur 220 

Resolutions 63. 65 

Restraint of trade 31, 234 

Revenue 214. 215, 216 

Rhode Island 59, 97 

Right of way. .56, 87, 97, 98, 99, 100, 107, 109, 110. 114. 115. 

180. 234. 235 

Route 107, 123, 139, 17, 20 

Salem 80 

Seal of Ck>rporation 89, 184, 187 

Selectmen 125, 178 

Set-off 85 

Shares 180, 217 

Sidewalk 117, 173. 220. 229 
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Single Trolley System 129. 135, 213, 214. 216, 217, 218, 237 

South Carolina 14 

I South Dakota 14, 25, 55, 57, 96, 202 

i Specific performance 77 

State 122, 123, 124, 154, 155, 166, 204, 206, 211, 212 

I Statute.. 16, 21, 26, 27, 28, 80, 34» 42, 56, 76, 83, 97, 99, 104, 

107, 112, 116, 123, 124, 125, 173, 189, 190, 192, 197, 198, 

200, 202, 210, 211, 213, 218 

Steinheil, Professor 128, 180, 188, 190, 191 

Storms 120, 121, 140, 154, 228, 229 

Street Railway, see Electric roads. 

Streets and highways. .3, 56, 58, 62, 67, 68, 78, 87, 89, 90, 91, 92, 
93, 94, 95, 97, 100, 101, 115, 116, 117, 154, 155, 159, 161, 

! 164, 167, 168, 170, 171, 172, 177, 206, 213, 215, 216, 229, 

240, 132, 134, 135, 137, 138, 141, 146, 147 

i Subscribers. .84, 179, 180, 188, 190,' 191, 192, 194, 199, 202, 134, 

153, 221, 230, 235, 239 

Subscription 182 

Subway 101, 154, 167 

Companies 159, 160 

Suit, see Action 107, 113, 135, 199, 240 

Superintendent 175 

Supervision 215, 218 

Supervisors 124, 173, 203 

Switchboard 223, 224, 237 

Tax, Power to 78, 203, 204, 211, 214 

Taxation 157, 179, 184, 201 to 217 

Tax-payer • 164 

Telegraph.. 54, 104, 114, 173, 190, 196, 197, 199, 205, 210, 211, 218 
Tenant, see Landlord. 

Tennesee 55, 96, 190, 202, 210, 216 

Termini 17, 20 

Texas 55, 57, 69, 95. 202 

Title 89, 92, 93. 95, 96, 99, 107, 108, 172, 173, 186, 187, 234 

Tolls 85, 239 

Tools 223 

Towns 123, 151, 203, 234 

Townships 123, 177 

Traction Company, see Electric Road Co. 
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Travel 116, 122, 136, 141, 154 

Travelers • 118, 121 

Trees 168, 177 

Trespass 88, 169, 172, 173, 175, 226 

Trespassers 115 

Trustee 187 

Trust Ck>mpanles 182, 187 

Trust deeds 178, 187 

Trust funds 31 

Vltra Vires 21,71,80 

Underbuilding 144, 147, 148 

Undercapitalization 179 

Underwriting 182, 185, 186 

Uniformity 205, 211, 212, 213 

Uniformity of charges. •• • 77, 84 

United States 190, 203, 204, 206, 218, 129 

Unlawful purposes 195, 199 

Use, common or ordinary 116 

Utah 58, 202 

Vehicles 121 

Vermont 55, 57, 116, 190 

Villages 123 

Virginia 59, 95, 122, 202 

Voting 180, 181 

Waiver 72 

.Warrant 207 

Washington 95 

Watered Stock 180 

West Virginia , 59, 61, 96, 202 

Wires, of. .57, 58, 87, 88, 93, 98, 78, 80, 107, 115, 125, 154, 159, 
161, 162, 164, 165, 166, 167, 168, 170, 173, 186, 206, 210, 
211, 215, 218, 219, 220, 221, 222, 224, 228, 229, 237, 240, 

126, 134^ 189, 140, 146, 146, 149, 150, 151, 153 

Wisconsin 4, 56, 71, 122, 135, 190, 202, 237 

Witnesses Ill, 184 

Women, married 18 

Wyoming 58, 116, 122 

Zone 147 



KELLOQQ 



SWITCHBOARD AND 
SUPPLY COMPANY. 



CHICAGO, ILL. 

Manufacturers of 

COMMON BATTERY AND MAGNETO TELEPHONE APPARATUS 

OP EVERY DESCRIPTION. 

LARGEST AND SMALLEST EXCHANGES THOROUGHLY EQUIPPED 

The illustration 
shows the arrange- 
ment of the various 
parts of the Kellogf 
standard magneto 
instrument for 
bridging or long 
distance work, 
equipped with either 
4-bar <ir 5-bar gen- 
erator .The trans- 
mitter circuit is so 
designed that only 
a comparatively 
small amount of 
current is used for 
the highest grade 
of transmission, giv- 
ing long life to bat- 
teries and reducing 
cost of maintenance 
to a minimum. 
This type of tele- 
phone is of superior 
quality and is 
guaranteed to give 
high-grade service. 

COMPACT DRV CBLL TYPB TBLBPHONB. 

THE KELLOQQ COMPANY RjECEIVED THE HIQHEST AWARDS AT 

St. LouU, Mo. 
1904 




Buffalo, N. Y. 
1901 



Milan, Italy. 
1906 



San Francisco. Cal. 
First and Mission Sts. 



Correspondence Invited. 



BRANCHES: 

Cleveland, Ohio. 

Electric Bldg. 



Kansas City, Mo. 
1413 Main St. 
Winnipeg, Manitoba. 
56 Albert St. 
Write for iUustrated BuUetins. 




The SUMTER 
TELEPHONE 
MT'G. CO. 



Sumter, S. C. 

Originated the ** instantly removairie *' type of drop and Jack — tinitype 

CoBftruction. 
The Oricinal Choke Coil arrester with central grounding mediuni — The 

Mason Multi-discharge Lightning arrester. 
The first manufacturers to combine the carlxNi Lightning Arrester with 

the line terminal plates. 

ORIGINATORS NOT IMITATORS. 





MANUFACTURERS— NOT ASSEMBLERS 



Strictly Independent 
** Look for the shield * 

Bulletins upon request. 



Engineering force at 

your disposal. 

Prompt shipment — 

ReasonaMe Prices. 



The Sumter guarantee 

is7 perpetual. 




TELEPHONE l^AW. 

^ The practical use of a general utility article 
makes it lawful for anyone to use it. 

f We can't make everyone use '^ Stromberg- 
Carlson " telephones exclusively — because that would 
be monopoly — which is not lawful. 

^ Because we have the men and the facilities for 
making telephone apparatus that is the best quality 
and design, regardless of price, we think it lawful 
that you should be told so. 

^ Anything we do make will be made well, the 
best in fact that modem engineering ability and manu- 
facturing ingenuity can produce from high grade 
quality materials. 

We make 

TELEPHONES 

FOR 

Any Kind of Service. 
SWITCHBOARDS 

FOR 

any size system. 
QUALITY MAGNET WIRE 
SWITCHBOARD WIRE— CORDS— CORDAGE- 
AERIAL and XTNDERGROUND LEAD COVERED 
TELEPHONE CABLE. 

H Our advice is often cheaper than experiments. 
All of our telephone apparatus is fully guaranteed 
and free from patent infringements. 

^ Consult us regarding any telephone require- 
ments. 

STRONBER&XARLSON TELEPHONE MFG. CO. 

RocH*st*«*» N* Y. « • CKicatfOf 111. 



THE FIRST LAW 

of the TELEPHONE BUSINESS is to make 
all the profits possible out of the best service, 
produced at the lowest cost and sold at the 
best rates obtainable. 

THE AUTOMATIC SYSTEM 

is the only means by which a telephone 
operating company can reach the ultimate 
degree in each of these requirements. The 
" how " and " why " and " where " and 
'' when '' are yours for the asking. 

AUTOMATIC ELECTMC CO. 

Van Btiren (BL Morgan StB. 
CHICAGO, u. s. A. 



Swedish-American Telephone Co. 

CHICAGO. 

Kansas City, Mo., 118-116 W. Sixth St. 

The Swedish-American Telephone Company is the largest 
manufacturer of magneto and Long Distance telephone 
apparatus in the world. 

We manufacture each and every part directly from the 
raw material. 

Eminent Telephone Engineers, Government Experts, thous- 
ands of users, hundreds of exchanges. Long Distance and 
Rural Line Companies and many of the largest Railways, 
Banks, Trust Companies and Ifanufacturing Corporations 
pronounce the Swedish-American THE BEST telephone 
apparatus. They speak from experience and they KNOW. 

Without question, we have stronger endorsements than 
any other telephone manufacturers. Don't YOU want to 
deal with that kind of a COMPAFIT? Ask us to PROVE our 
assertions to YOUR satisfaction. Goods right, prices right, 
shipments right and a square deal every time and all the time. 
Get acquainted with our goods, us and our way of doing 
business. We save our patrons money, time and worry. 

If you want to build an exchange, we can cite to the best 
openings that are left. 

If you have the town and not enough money, we know 
where, when and how you can get it. 

If you want to purchase an exchange, we know where 
the snaps are. 

If you want to sell, we know where the buyers are. 

If you want to expand, we will tell you how to do it, or 
will do it for you. 

We ALWAYS have a few good things for our friends and 
customers. 

Get in line with our way of doing business. Ask us! 

Swedish-American Telephone Co., 

1760-1770 East Ravenswood Park Avenue, 
Chicago, m. 




W. & M. 

TELEPHONE WIRE 

ALSO ALL KINDS OF ELECTRICAL WIRES 




i Mile Coil No. 8 Galv. B. B. Tel. Wire. 



GOOD TELEPHONE WIRE. 

Our W. ft M. Telephone Wire is drawn from eitlier fteel or iron stock 
made especially for the purpose and rigidly inspected. The spelter is care- 
fully laid on with uniform thickness- Lately improved processes of gal- 
vanizing are employed, ensuring ample protection and long life for the wire 
under extreme weather conditions 

in point of conductivity, this good wire has attained the highest possi- 
bilities of electrical science, and we submit our three brands — ** E.B B.,*' 
" B.B.* and ** Steel " as the best that can be producwL 





Why Buy From a Limited Stock ? 
Why Pay Higher Prices ? 

\\ jR a mgttpr of dollsir^ and cents to you. »<, a bu^^i^r, 
that yt^w I si a ft* your ordtrs with us. Wp ^^flfcryou the 
largest and n\u*l torn pie te af^urtnienl of telephone 
i?on St motion mtite rials anrt ^pplie^ of any houw in the 
crmntn. Thi^is no " aide line " with us, Thecnlirt 
resources (if this t?ompany arc at ycnir dlsijio^. 
we ARE INDEPENDENT OF ALL COMBINATIONS 

WITH COMPETITORS. 
We do not Ask your buhiness, unless we can make it 
to your miercsL Oiitck Shlpnieat^t Rlfht Prk«and 
Quality Alwayi. 

The way to prove these dLsserttons \& tu isetid us a liat 
of materiab you will be needing in the next thirty 
day a, asking for pricefu If you are an exehanfte mana- 
ger or QwnerH and mention this adv.. we will send 
you a hatidiiome souvenir pack o.f shield emblem play- 
ing pftrda. Write to-day 

Central Telephone ^ Electric Co. 

Makers of Hi^h tirade Telephone Appurarus 

De4ler» in Telephone SuppNes 

Main Office and Factory, 2 1 J I - J J- J5- JT Lucaa Ave., St, Louis, Mch 

IOS-7 Commerce SI., DALLAS, TEXAS 




Perfect Switches. 



Cat. 

No. Style 


Std. 
Pkg. 


Price 


701 S.P.-S.T. 


150 


.32 


702 S.P.-D.T. 


100 


.41 


703 D.P.-S.T. 


100 


.42 


704 D.P.-D.T. 


50 


.54 


705 3P.-S.T. 


50 


.75 


DiflcounU. 

Small quantity 

$20 orders 50 


50% 
10% 



Practically all porcelain switch baaes are warped, 
Is mounted 



_ ,. . and when an 

ordinary switch fs mounted on a warped base the parts cannot line 
up, and it is therefore impossible for the switch to give even good service. 

in the EMPIRE the warping of the bases is overcome by making the 
front clips " self-adjusting.'^ 

These EMPIRE dips automatically adjust themselves to any position 
or slant of the blade, and the blades always enter the clips smoothly and 
easily and always make_perfect contact. 

You have to buy EMPIRE switches only once because they last as long 
as the rest of your equipment, and give perfectjservice as long as they last. 

So order EMPIRE the very next time you need Telephone Switches. 



THE EMPIRE ELECTRIC MFQ. 

Plainville, Conn. 



CO.. 



CEDAR TBLEPHONX: POLES 

(THOROUGHLY SEASONED.) 
Any Length or Size 20 to 70 Feet. 
Immediate Shipments. Seven Distributing Yards. 

We carry a large stock of White Cedar Poles on 
hand at all times, from 20 feet to 70 feet, inclusive, 
all sizes, on which we offer attractive prices. These 
poles are produced on our own lands in the Lake 
Superior District where the best cedar grows. Send 
us an order and see for yourselves. 

Address Main Office: 

WM. MUEI.LER COMPANY, BLANEY, MICH. 

Established, 1862. 

MONNOT COPPER-CI^AD STESI^ ^WIRE. 

Copper for Conductivity 
Steel for Strength 
Displaces Copper and Galvanized Wire 
For both Electrical 
and Mechanical uses- 
Furnished bare, weatherproof, and rubber insulated. 

Dt&plejc MetAls CompAnx* 

308 5th Ave., New York City. 

Ai^ Mathias Klein & Sons Tools 

^^P' \ ^^^^ are the standard for line conBtruction. 

^^^H^^aiifc ^^ ^ _ For sale by all prominent Supply 

^Q ^^^^^^-^-^"^^^ Genuine Klein tools bear this stamp 

Klein'8 New'-Chloajfo Grip/' ^' KLEIN ft SONS. 

Send 3 ct. stamp to cover postage and we will mall 60 page catalogue. 



MATHIAS KLEIN & SONS, 
99 West Van Buren Street, - CHICAGO, ILL, 



TR^VMBUI^I^ T£I^£PHON£ S'WITCHES. 




® 



Cat. No. List Std. PIcr, 

,S. P. S.T. $.20 150 

S. P. D. T. .32 100 

D. P. S. T. .36 100 

D. P. D.T. .50 50 

Write for Discounts. 

TK* Tr«imbt»ll Electric Mfjtf. Co. 

New York PLAINVILLE, CONN. Boston 

IJ6 Uberty St. 65-67 Oliyer St. 



M. A B. GROUND CI^AMP. 

**Tlie Clamp that Clamps " 
For connecting telephone ground wires to lead or iron pipes. 
Simple in Construction 
Easy to Adjust 
Fits Any Siie Pipe 
Remains tight whether pipe expands or contracts. No loose connections 
wlien our clamp is used. 

Cheapest and Best Clamp on the Market 
Write us for samples and prices. 

Mil'watikoe Electrical Specialties Co.* 

Milwaukee, WU. 



FOURTH BDITION REVISED, BNLARQBD 

AMERICAN 
TELEPHONE PRACTICE 

BY 

KEMPSTER B. MILLER, M.E. 



A valuable guide to the student of practical telephony 
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